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T IS more than twenty years since I sat in Judge Hinton’s classes. 

| I remember vividly the experience. I can still see the attentive smile 

that played about his lips and eyes and his kindly up-and-down nods 

of assurance, which had become a habit, as though he agreed in advance 

with anything we said. I can still hear his soft drawl as he commenced a 
lecture: ‘‘At the early common law... .” 

What a mastery he had of those most abstruse subjects of pleading and 
practice! And how definitely he applied his colossal knowledge to the 
present practical problems of our profession. He was a rare teacher. 
Where else could be found his facility for narrative, his aptness in illus- 
tration, his precision in statement? Unless one followed him intently 
one gained a sense of false assurance—so simple did he make it all seem. 
And how gladly he ‘suffered fools.”” No term less strong than affection 
could characterize the feelings of every one of us toward him. 

But first, there was the amplitude of his learning and his intellect; 
from him we first gained an insight into the real meaning of the law as a 
learned profession. For he was as familiar with the Norman-French of 
the Year Books as with the advance sheets of the Supreme Court. In this 
respect the perspective of the years has not disproved the impression of 
those whose vision was likely to be distorted by sitting at his feet. From 
time to time, in recent years, I have asked him questions on subjects in 
which the exigencies of practice had forced me to acquire a special 
knowledge. And I always was dismayed to find that my special knowledge 
was but the commonplace of his equipment. 

Then, there was the breadth of his practical experience. Through 
years of successful practice and experience on the bench, his feet were 
planted firmly on the ground. His was no “cloistered virtue... . that 
never sallies out and seeks its adversary.” And yet his teaching never 
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included anecdotes of his own practice as is so likely when a lawyer 
teaches. As far as I can remember, he never mentioned in the lecture 
room his own experience at the bar or on the bench. He was generous in 
pat illustrations and pithy statements, but his personal experiences were 
utterly suppressed. 

Then, there were his rare qualities as a pedagogue. He was as unweary- 
ing in teaching as he had been industrious in research. To impart infor- 
mation appeared in him to be a supreme joy. No question was too stupid 
to merit his illuminating reply, and I never heard him give an oracular 
or evasive answer. He was never impatient or ill-tempered; he was never 
pedantic or abstruse; he lightened the tedium of a most jejune subject 
by a delightful flow of humor and witticism. 

Finally, there was the humanity of the man. In him modesty was 
carried to the last degree. He never, in look, tone, or demeanor, implied 
that he claimed superiority to any of us. He never triumphed in an argu- 
ment that left a sting. His wit was lambent but never mordant. He saw 
the humor of his own broken bones, but never ours. High courage, deep 
courtesy—surely no one deserved the epithet of “gallant” more than he. 

A bright but mellow light has faded from our view and left us lingering 
wistfully in the gloaming. 

WILLARD L. KING 





EDWARD W. HINTON: A COLLEAGUE’S 
RECOLLECTIONS 


HE professional life of Edward W. Hinton was divided almost 
| evenly between his career as a practitioner at the Missouri bar, 
and his work as a member of the Faculty of the Law School of 
the University of Chicago. During the first part of his career he also for 
a considerable time gave lectures at the University of Missouri Law 
School. During the last half of his career he did only a slight amount of 
advisory work, confining his activities to teaching, writing and work on 
various public committees. This dichotomy in his activities characterized 
not inaccurately the two-fold nature of his intellectual qualities. During 
the period of his active practice he was the well-trained advocate whose 
extensive and precise knowledge of the theory and technicalities of pro- 
cedural law made him one of the foremost specialists at the bar. In the 
Law School he was the scholarly instructor and writer whose years of 
experience in the rough and tumble of practice gave to his grasp and dis- 
cussion of legal principles a tonic realism. 
If I were to attempt to characterize his mentality in a single phrase 
I should be tempted to call it “hard headed scholarliness.”” This gen- 
eral characteristic appeared clearly in his specialty, the field of pro- 
cedural law. His experience at the bar had made him see the law as a 
teol. It would not be just to say that he regarded a law suit as a game, 
but he did certainly have the attitude that the rules of pleading were 
there, and it was the duty of the lawyer to know them and use them 
properly. If he did not do so, that was not his opponent’s fault and 
his opponent not only might, but should in justice to his client take ad- 
vantage to the uttermost of the errors that had been committed by 
the unskilled adversary. His distrust of what he sometimes jokingly 
referred to as “letter writing” pleading was vigorous and sincere. His 
attitude was that the requirement of precision in procedure was not 
only an existent part of the legal status quo, but that it was desirable; 
that care and exactness in pleading were but the reflection of care and 
exactness in the understanding of the substantive law back of the pro- 
cedure. How far this point of view, so admirably suited to his own pre- 
cise mind, was based upon a joy in the use of the weapons and how far 
it was the result of a fundamental social policy it is impossible to say. 
173 





174 THE UNIVERSITY OF CHICAGO LAW REVIEW 


This same characteristic manifested itse inghis attitude toward 
many of the factual research undertakings that were more common in 
law schools (and in other departments of universities) ten years ago than 
they are today. For scholarly, painstaking investigation of legal problems 
he had the greatest sympathy and indeed the latter years of his life were 
largely devoted to work of that kind. Some factual research plans he was 
interested in; as to many he was frankly cynical. He felt that common 
experience furnished sufficiently definite information on a large number of 
the factual problems on which investigation was suggested. That a great 
expenditure of time and money might collect data tending to prove that a 
given course of action took place in ten percent of all cases rather than 
in twenty percent seemed to him of no significance and not worth under- 
taking. 

It should not be inferred from these reflections that Hinton was not 
forward looking. Men move at various rates of speed. His attitude may 
perhaps be expressed by a statement that he once made in casual conver- 
sation: ‘Motion is not necessarily progress, it may be just jumping up 
and down.” His inclination was to go slowly but he was far from having 
the attitude that whatever is is right. His work with the Illinois Civil 
Procedure Commission was a striking example of his ability and willing- 
ness to co-operate where a desirable end was to be achieved. 

His clearness of thought was evidenced in his form of expression, both 
written and spoken. His professional writings are numerous." Scholarli- 

* The more important of Professor Hinton’s works are as follows: 

I. Books 


Cases on Code Pleading (1st ed. 1906); (2d ed. 1922); (3d ed. 1932). 

Cases on Trial Practice (1st ed. 1915); (2d ed. 1930). 

Cases on Evidence (1st ed. 1919); (2d ed. 1931). 

Cases on Common Law Pleading (1923) (Cook & Hinton). 

Cases on Equity Pleading (1927). 

Lectures on the Illinois Civil Practice Act (Stenographic Report 1933). 

II. Leading Articles 

Some Problems in Hearsay and Relevancy in Missouri, 15 Law Ser. Mo. B. 3-14 (June 
1917). 

Equitable Defenses under Modern Codes, 18 Mich. L. Rev. 717-35 (June 1920). 

Substituted Service on Non-Residents, 59 Am. L. Rev. 592-601, 20 Ill. L. Rev. 1-8 
(May 1925). 

An American Experiment with the English Rules of Court, 20 Ill. L. Rev. 533-45 
(February 1926). 

Court Rules for the Regulation of Procedure in the Federal Courts, 13 A.B.A. J. 8 
(pt. II, March 1927). 

Arbitration by Jury, 6 Wash. L. Rev. 155-65 (November 1931). 

States of Mind and the Hearsay Rule, 1 Univ. Chi. L. Rev. 394-423 (January 1934). 
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ness, testing and tested by the practical consideration of everyday utility, 
clarity of expression and precision of arrangement are the characteristics 
of them all and they have the solid merits that are a natural resultant of 
these qualities. His classroom exposition was of the same high order. 
Combined with his legal experience and ability, it put him among the 
outstanding members of the teaching profession. The influence that he 
exerted over the hundreds of students who attended his lectures is one 
of his most enduring monuments. 

As his professional qualities earned respect, so his personal qualities 
earned affection. His time and his learning were at the service of any 
one who chose to ask, and no one left a conference with Hinton without 
new light on the subject that had been discussed. He was a good com- 
panion, the sort that “‘wears well.” He could talk entertainingly; he 
could listen understandingly. His wide range of experience, his pungent 
deftness of expression, his kindly shrewdness that refused to be taken in, 
yet was not censorious, his open-mindedness, his willingness to let the 
other man have his chance to talk, united to make him a friend greatly 
to be missed. 

Harry A. BIGELOW 


Pleading under the Illinois Civil Practice Act, 1 Univ. Chi. L. Rev. 580-92 (March 
(1934). 
Changes in the Exceptions to the Hearsay Rule, 29 Ill. L. Rev. 422-47 (December 
1934). 
Ill. Biography 
Floyd Russell Mechem, 23 Ill. L. Rev. 591-4 (February 1929). 


For a period of more than twenty years Professor Hinton was also a steady contributor to 
different law reviews of the country of informal notes and comments on various legal topics. 





WHAT IS THE COMMON LAW* 


Roscoe Pounpt 


N THE Psalm De Profundis, as it stands in the Vulgate, differing 
| from the text with which we are familiar in King James’s version, 
the psalmist cries out, in a noble passage, propter legem tuam sustinui 
te Domine—because of thy law have I abided thee, O Lord. The regular- 
ity of the operations of nature, as compared with the wilfulness and in- 
constancy of human behavior; the steadfastness and predictability of the 
moral order, as compared with the want of principle and untrustworthi- 
ness of the ungodly, gave strength to the faith of the psalmist in an eternal 
who makes for righteousness—in an eternal who stands behind the regu- 
larity and certainty of the natural and the moral orders. How to promote 
and maintain such regularity and certainty in human behavior, through 
morals or religion or education or government has been a chief concern 
of humanity. How to promote and maintain them by the ordering of 
relations and adjustment of conflicting interests and determining of dis- 
putes has been the chief concern of organized humanity. Moreover, not 
the least part of that concern has been to insure regularity and certainty 
in the processes of ordering, adjusting, and determining. When one re- 
flects on what has been done in the development of order and system in 
these processes, and weighs against the abuses incident to the political 
order the gains which that order and system have brought us, he may 
well paraphrase the psalmist and say: Because of thy law am I content 
with thee, O state. 

When Aristotle wrote of man that he was a political animal, he put the 
emphasis on the adjective where the psychological thinker of today would 
put it on the noun. He thought of a government of laws (for that idea 
like so many others in politics and jurisprudence goes back to his writ- 
ings) as the natural, i.e., the ideal, government. Ordering of conduct and 


* An address delivered before the Conference on the Future of the Common Law, held 


at the Harvard Law School, August 19-21, 1936, as part of the Harvard Tercentenary Cele- 
bration. 


It has seemed appropriate to publish this address as a tribute to Professor Hinton, to whose 
memory it might well be dedicated because of his thoroughgoing but intelligent and well- 
founded faith in the common law and especially the fundamentals of common-law procedure 
as an enduring possession of English-speaking peoples. 

t Carter Professor of Jurisprudence, Harvard University Law School. 
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adjustment of relations according to law and a separation or distribution 
of the powers of government, whereby a legal check is imposed on author- 
ity, seemed to him the significant things where the realist of today sees 
only a pulling and hauling of conflicting desires rationalized by traditional 
formulas. Today order in the ordering, system in the adjustment of rela- 
tions, and checks upon authority operating in accordance with principles 
logically applied, are under suspicion everywhere. A group of jurists 
which is most heard from denies them reality. Nor do history and experi- 
ence formulated in legal precepts appeal to these realists as more than 
illusion. Although in political and juristic thought the Nineteenth Cen- 
tury is characteristically the century of history, the later Eighteenth and 
the Nineteenth Centuries are marked by increasingly rapid development 
of the physical sciences. In the Nineteenth Century these sciences become 
more and more specialized and differentiated and are increasingly behind 
a growing industry which in turn stimulates research and invention and 
so furthers the growth of the sciences. Toward the end of the last century 
the increased importance of the physical sciences for civilization has its 
influence upon political and juristic thought, and in the present century 
modes of thinking derived from or devised on the analogy of those sci- 
ences have been undermining what had been held to be the foundations 
of jurisprudence. 

There is a clear gain for all thought in the habits of close observation 
of phenomena and subjection of theories to the test of such observation 
which the physical sciences have been teaching us. But the assumption 
that all our organized bodies of knowledge must be remade to the methods 
of the physical sciences, which the hegemony of those sciences in the 
present has made fashionable, is as ill taken as the assumption that the 
physical sciences might be laid out a priori, which prevailed in the hegem- 
ony of metaphysics. 

If in the era of faith in reason we took it for granted too lightly that 
human conduct might be subjected to rational principles, and adjustment 
of human relations might be carried on by rationally conceived formulas, 
yet the teachings of contemporary psychology, so far from undermining 
the work of ages of legal development, serve to show us how great has 
been the achievement of law and politics, by which the fundamentally 
unrational has been tamed to reason and law and order, and thus the re- 
search and experimentation and investigation which have given us the 
modern physical sciences have been made possible. It is not an accident 
that jurisprudence and ethics and politics grew up and reached what may 
prove their maximum before there was much development of the physical 
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sciences. The latter, indeed, could not have arisen nor gone far had it not 
been for the stability and security brought about and maintained by the 
former. If not so striking to the eye at first glance, the subjection of 
human behavior to the exigencies of civilized life by ordered application 
of the force of politically-organized society which has developed in the 
western world since the chaos of the earlier Middle Ages, is quite as 
significant as anything which has been done in the same time toward the 
harnessing of external nature to man’s use. 

Yet we have economic determinists and psychologists and positivists 
and realists with us in increasing number with mouths speaking great 
things, and challenging the significance and reality of what we had taken 
to be the chief agency in this harnessing of internal nature to the tasks of 
civilization, if not, indeed, challenging the reality or the effectiveness of 
that harnessing itself. Moreover, they challenge the rational and his- 
torical methods on which we had built our faith in the last century. 
However content we may be with what we have taken to be our achieve- 
ments, jurists must cast about how to meet these challenges. They must 
ask what is to be the future of law, especially what is to be its future in an 
age of machinery and of physical sciences. Furthermore, the English- 
speaking lawyer must ask what is to be the future of the common law. 

A philosopher of the last generation, writing on the nature of existence, 
felt bound to devote a preliminary chapter to the question, ““Does any- 
thing exist?”’ In an age of skepticism and hard-boiled realism, one who 
considers the future of the common law must first ask whether there is a 
common law, and if so what it is. 

Nor is such a question so easy of answer. The materials of an Anglo- 
American law library are increasingly heterogeneous. Legislation is de- 
parting in every different way in every different jurisdiction from what 
were common rules or common dogmas for the English-speaking world. 
New types of question, arising in different jurisdictions, are receiving 
different judicial answers. There is not a little judicial experimenting 
with some subjects which the last century had taken to be settled. Ad- 
ministration is taking whole provinces of justice out of the purview of ad- 
judication and is increasingly restive under judicial attempts to subject 
its actions to the measure of legal principles or the scrutiny of courts. 
Yet, when we examine these phenomena more closely, we do seem to see 
something universal, permanent, enduring, behind them; something 
binding our administration of justice to that of England and Ireland and 
Canada and Australia; something binding our administration of justice 
not merely to that of Blackstone’s time, not merely to the classical com- 
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mon-law era, the time of Sir Edward Coke, but even to the medieval 
English law. We seem to find something which gives form and con- 
sistency to the legislation which pours forth biennially or even annually 
from the lawmaking bodies of a federal government and forty-eight 
states. We seem to find something which gives consistency and unity to 
the mass of decisions coming forth from forty-eight supreme courts, each 
with full authority to declare the common law, from the federal Supreme 
Court and ten circuit courts of appeals, and from the courts of England 
and Ireland and Canada and Australia. Most of all, there is indubitably 
something which enables English and Irish and American and Canadian 
and Australian lawyers to read each other’s books and understand each 
other’s arguments and apply each other’s judicial decisions and adapt 
each other’s legislation as surely as they are unable to understand the 
arguments and read effectively the books and apply the authoritative 
texts of the non-English-speaking world. This something we call the 
common law. But what is it? 

In the last century, an era of assured knowledge, when men had few 
doubts about most things, and a philosopher could even write a chapter on 
the unknowable indicating that he knew all about it, jurists were debat- 
ing and were far from agreed as to the nature of law. Today they are even 
less agreed. But for the lawyer’s needs three things get the name of law, 
which for practical purposes we are not called on to seek to unify, namely, 
the legal order, the body of authoritative materials of judicial determina- 
tion—the body of received materials in which those who decide cases are 
held and hold themselves bound to find the grounds of decision—and what 
Mr. Justice Cardozo has happily styled the judicial process—the process 
of determining controversies in accordance, so far as may be, with the 
authoritative materials for decision. When we speak of the common law 
as a system we use the term “law” in the second of these senses. But in 
not infrequent usage we have in mind both the second and the third. 
What, then, is a system of law? 

Much of recent thinking about law ignores what Maitland calls the 
toughness of a taught tradition. A system of law is essentially a taught 
tradition of ideals, method, doctrines, and principles, continuous as long 
as the course of teaching remains unbroken. The common law is a system 
of this sort, a tradition of taught law, continuous in England from the 
establishment of an organized teaching in the Inns of Court to the decay 
of that teaching in the Sixteenth and Seventeenth Centuries, and then, as 
remade in the age of Coke, continuous in the several lands of the English- 
speaking world from the Seventeenth Century. Sir Henry Maine speaks 
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of the peoples who are ruled by the civil law as having “‘built the débris 
of the Roman law into their walls”! But it is more than the débris of 
Roman rules of law that binds together the laws of France and Italy and 
Spain and Latin America, on the one hand, and the legal thinking and 
technique and doctrine of Central Europe on the other. It is more than 
the débris of the rules of medieval English land law and medieval English 
procedure that binds together the laws of England and Ireland and the 
English-speaking British dominions and the United States. 

Law as we understand it in the modern world has been a taught tradi- 
tion into which teachers fitted legislation and the results of judicial or pro- 
fessional empiricism from the time when the first plebeian Pontifex 
Maximus began to give consultations in public so that students could at- 
tend and take notes. Out of this beginning of teaching grew the tradi- 
tional teaching of the schools of jurists in the earlier empire. Out of that 
in turn grew the teaching of the ecumenical doctors in the Eastern empire 
in the Fifth Century. From this there is a link with law teaching at 
Ravenna in the earlier Middle Ages, and thence to the teaching at 
Bologna in the Twelfth Century. From the latter there is a continuous 
tradition of teaching to the present wherever throughout the world the 
modern Roman law prevails. In the same way, a tradition of teaching 
from the pleaders of the beginnings of English law in the King’s courts, 
attested by the name apprentice which belonged to the junior bar down 
to the age of Coke, became a tradition of teaching in the Inns of Court, 
and when that decayed a tradition of teaching by lawyers who had pu- 
pils in their chambers. Thence in America it was carried on by lawyers 
trained in the Inns of Court, by their pupils in independent America as 
lawyers training pupils in their offices, by schools which grew out of ex- 
panded law offices, and finally by academic law schools which gradually 
replaced those of the apprentice type. 

Note the general lines of such a development through teaching. With 
the rise of professional lawyers distinctions come to be drawn between 
the often oracularly-expressed rules of primitive codes in the endeavor to 
give each rule more precise definition. Then cases begin to be distin- 
guished as to those coming within and those without particular rules. 
Presently principles come to be put behind the distinctions and for con- 
venience of teaching and learning are put in the form of maxims. Soon 
these principles become the basis of further distinctions and thus become 
starting points for legal reasoning. At this point teaching begins to make 
itself felt in the working out of broad doctrines to unify the principles, 
and the teacher’s ideal of a body of logically interdependent precepts, 
born of the exigencies of instruction, begins to organize the received pre- 





WHAT IS THE COMMON LAW 181 


cepts in order to make them teachable, and so begins to make them more 
easy to find and to apply. Thus a tradition of organization of the law 
through principles and doctrines arises and makes for certainty of applica- 
tion, taking care of the need for stability, as the professional and judicial 
application to concrete cases makes for a continual unsettling of the de- 
tails of the teacher’s logical organization and overhauling of the doctrines 
and so takes care of the need for change. As the two correct each other a 
system of law grows up and achieves and maintains a balance between 
the general security, which calls for stability, and the individual life, 
which demands change. So long as the balance between the teacher and 
the practitioner is preserved, the taught system, into which legislation 
and new institutions and adaptations from without and novel adjudica- 
tions are carefully fitted, becomes a powerful instrument for making a 
body of legal precepts effective for its purposes. 

It is not, then, any body of fixed rules established at any fixed time or 
by any determinate authority, it is not any body of authoritative perma- 
nent or universal premises for legal reasoning, it is not any body of legal 
institutions, which we may believe is to have a long and distinguished 
future as an agency of justice among English-speaking peoples. It is 
rather a taught tradition of the place of adjudication in the polity of a 
self-governing people. It is rather a taught tradition of voluntary sub- 
jection of authority and power to reason whether evidenced by medieval 
charters or by immemorial custom or by the covenant of a sovereign 
people to rule according to declared principles of right and justice. It is 
rather a tradition in which judging holds the chief place, not administer- 
ing. It is rather a traditional technique of finding the grounds of deciding 
controversies by applying to them -principles drawn from recorded 
judicial experience. 

From one standpoint we may think of the common law as a system— 
as an organized body of doctrines and principles, and even to some extent 
still of rules for the adjustment of relations and ordering of conduct. 
From another standpoint we may think of it as a tradition—either as a 
tradition of deciding, so far as tribunals are free to decide, or as a tradi- 
tion of teaching and writing. From yet another standpoint we may think 
of it as a frame of mind—as the frame of mind, or perhaps better as a 
manifestation of the frame of mind, of a masterful people which has made 
its way in every quarter of the earth and yet has always imposed upon 
itself limitations of free action while still seeking to be free through requir- 
ing reasoned adherence to principles on the part of those who wield gov- 
ernmental authority over it. 

In speaking of the common law as a system, I have spoken in terms of a 
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system of authoritative grounds of decision which yield precepts for 
adjustment of relations and ordering of conduct. I am not unaware that 
for the moment it is more fashionable to speak of law as a body of predic- 
tions or as a body of threats. But I submit that the law is not made up 
of predictions. Instead it is made up of bases of prediction. Moreover, 
what from the standpoint of one seeking advice as to the conduct of an 
enterprise may be regarded as a body of threats, from the standpoint of 
the judge is a body of precepts for decision getting its aspect of threat from 
the assured conviction that the several precepts will be applied to causes 
as they arise and so entail inconvenient consequences upon those who 
ignore them. 

Thinking of it first in its aspect of a body of precepts, we must hasten to 
repudiate a conception of law as an aggregate of rules, i.e., of precepts at- 
taching definite detailed legal consequences to definite detailed states of 
fact. This conception of law, derived from the Byzantine Roman law, in 
which precepts of the traditional law had been given legislative authority 
or put in legislative form, so that there seemed to be an aggregate of pro- 
nouncements of the will of the emperor, was given currency for the modern 
world by the law teaching in the Italian universities and the academic 
theory that the Corpus Juris was binding legislation for an empire em- 
bracing all Christendom and continuous with that of Constantine and 
Justinian. Accordingly, each text of the Digest was designated as a lex. 
Bentham, writing from the standpoint of the legislative reform movement 
of the Nineteenth Century, thought of statute as the type of legal precept, 
and his pronouncement that law was an aggregate of laws, and his con- 
ception of a law as a rule of law, became established in English analytical 
jurisprudence. One need spend no time upon Fortescue’s doctrine of the 
continuity of such an aggregate of rules in England from pre-Roman 
Britain; a doctrine repeated by Hale and taken up by Blackstone, from 
whom it was often accepted in panegyrics of our law in the last century. 
Even in a reasonably modified form it is not easy to maintain a doctrine 
of identity or continuity of rules of law for the common-law world. Even 
in the most stable part of the law, the law of real property, legislation in 
England and legislation in our states have gone different ways and have 
done away with the unity that existed from Blackstone’s time to the last 
generation. One need only pick up a volume of Canadian reports or 
Australian reports or English reports or reports of different states of the 
Union in order to see that the actual precepts by which justice is ad- 
ministered differ notably as you go from place to place. Diversity of 
geographical conditions, diversity of economic conditions, diversity of 
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social conditions lead to palpable diversities in the legal precepts which 
obtain in the different English-speaking jurisdictions. Moreover, when we 
look back over our legal history, we cannot but be struck with the rela- 
tively short life of rules of law, i.e., of legal precepts affixing definite de- 
tailed consequences to definite detailed states of fact. 

This conception of law as an aggregate of rules of law and the extreme 
nationalism which has grown up since the world war have led many 
jurists of Continental Europe to write and speak as if there were no 
longer such a thing as the civil law; as if there were now only the law of 
France, the law of Germany, the law of Italy, and so on. But one who 
thinks of law as something more significant than a body of rules obtaining 
for the time being and looks beneath the surface of this nationalism, can 
but see a real unity of spirit and technique and doctrine; he cannot fail to 
see that the tradition, coming down from the Italian universities is still 
effective in enabling the lawyers of those lands to understand each other 
and use each other’s texts and develop each other’s ideas. There is, in 
this sense, still a civil law and a world of the modern Roman law. 

A somewhat better case can be made for finding unity and continuity 
in certain principles. And yet when we come to look for a fund of com- 
mon principles differentiating the common law from the civil law, tying 
the law of America today to that of England in the time of Coke and to 
the law of England, and Ireland, and Canada, and Australia, today, we 
shall find them very elusive. A few fundamental ideas of justice are 
common to civilized peoples. A small body of axioms of justice we share 
with the civil law. But more than one supposedly fundamental prin- 
ciple by which we set much store in the last century and which can be 
traced to a beginning in the text books of that time was never universally 
true in the law of English-speaking lands, and is rejected or in course of re- 
jection today. 

More may be said for finding unity and continuity in legal institutions. 
It may be said that there are certain peculiar common-law institutions 
which mark our system in contrast to the civil law and are to be found 
wherever the English law has spread. One thinks at once of the doctrine 
of precedents, of the supremacy of the law, and of trial by jury. I shall 
have to speak of the supremacy of law in a moment in another connection. 
As to the doctrine of precedents, it has been relaxing in more than one 
American court within the memory of those now at the bar. Our practice 
by no means gives the weight everywhere to a single decision which the 
books of the last century claimed for it. Moreover, whatever the theory 
of the civilians, in practice, as recent continental treatises have come.to 
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admit, the course of decision of the courts has come to be a form of the 
law almost everywhere. As to trial by jury, the civil jury is well-nigh 
extinct in England and there are clear signs that it is moribund in this 
country. Even the criminal jury is under attack, and legislation modifying 
it is urged in more than one state. Perhaps the abiding universal com- 
mon-law institution is that mode of trial of cases as a whole which has 
grown out of the exigencies of jury trial. But such was the Roman mode 
of trial and the needs of causes involving expert evidence as well as the 
practice of administrative tribunals have been pushing us in more than 
one connection in the direction of inquisitorial rather than controversial 
procedure. 

One institution, however, has proved universal and significant in the 
polity of the English-speaking world, namely, the common-law judge. In 
the Roman empire and in the tradition of the civil law the judge is a part 
of the administrative hierarchy. At common law he is independent. He 
wields the royal authority to do justice. He is not accountable to ad- 
ministrative superiors. In the words attributed by Coke to Bracton, he 
decides under God and the law. His independence is guaranteed by great 
constitutional documents or by express constitutional provisions every- 
where. Throughout the English-speaking world we have conserved the 
common-law authority of the courts and the common-law conception of 
the judicial office as to finding and declaring the law. 

Characteristic ideas and doctrines and a characteristic technique are 
more significant. For one thing, there is the idea of relation. I have 
spoken of this in detail on other occasions. It is enough here to remind you 
of the constantly-recurring double titles in our digests: principal and 
agent, parent and child, husband and wife, guardian and ward, landlord 
and tenant, master and servant, principal and surety, vendor and pur- 
chaser. No amount of systematic borrowings by our teachers from the 
civilians has availed to supplant law of domestic relations by family law, 
nor these traditional relational titles by conceptual ones such as agency, 
guardianship, suretyship, or sale. These double titles have a significance 
reaching far deeper than mere vocabulary. From the beginning common- 
law courts have been solving legal problems in terms of relation. They 
have made postulated relations the starting points of reasoning with re- 
spect to men not in relations. They have even sought for and one might 
say conjured up relations where none existed. As the chief systematic 
idea of the modern civilian is that of legal transaction (acte juridique, 
Rechtsgeschaft) the chief systematic idea of the common-law lawyer is 
relation. Where the Nineteenth-Century civilian sought for the will of 
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the parties as deducible from what they did, the common-law lawyer and 
judge have sought to discover and enforce the duties and liabilities fairly 
incident to the relations in which the parties find or have put themselves. 
It is not too much to say that this idea of relation is the central one in the 
common law. 

Along with the idea of relation, and like that idea an inheritance from 
the Middle Ages, is the mode of thought and ideal behind the doctrine of 
the supremacy of the law. The change wrought in England by the Revo- 
lution of 1688 and the resulting over-shadowing authority of Parliament 
greatly narrowed the scope of that doctrine from what it was in the hands 
of the judges in the Fifteenth Century who held a statute infringing the 
fundamental medieval distribution of powers between the spiritual and 
the temporal “impertinent to be observed,” or in the hands of Coke and 
his brethren in the Seventeenth Century. In America we maintained the 
medieval idea of distinct spheres of authority and developed it to its 
logical conclusions. In the medieval English polity there was the sphere 
of the King’s courts, the sphere of the ecclesiastical courts, the sphere of 
the sea law. There was the sphere of royal competence, the sphere of 
parliamentary competence, the sphere of judicial competence. In each 
case the sphere was thought of as defined by law, and the limits of the 
sphere were a matter of law. Hence in this country, where we have hewed 
to the older English polity in this respect, political questions are largely 
legal and so in some sense legal questions become political. But if the 
legislative supremacy brought into English polity in 1688 has precluded 
a universal development of the supremacy of law in its details and conse- 
quences, the idea behind it, the idea, to use the phrase which Coke made 
classical, of ruling under God and the law, pervades the polity of half the 
world in a common-law conception of administration and adjudication, 
There are those today who would think of everything which is done 
officially as law. Such is not the common-law teaching. Not administra- 
tion as law but the requiring of administration to conform to rule and 
form and reason is the common-law ideal. We do not think of administra- 
tion as parallel with law, but as a process under law. From the time when 
an English court of the Fourteenth Century refused to allow a collector 
of the fifteenths for the King to distrain the cattle of a subject without a 
warrant under seal, Englishmen and their descendants and those who have 
cast their lots with them have insisted that administration was under and 
part of the legal order and so under the body of authoritative precepts or 
standards governing all human action. They have insisted that the po- 
litical order is not outside of the legal order and above it, but rather that 
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it is the political side of the legal order, or the legal order seen from the 
political side. The antithesis of their doctrine is the proposition recently 
maintained by jurists of Soviet Russia, that in the socialist state there can 
be no law but only administrative ordinances and orders. 

No less characteristic and universal in the common-law world is our 
technique of decision; our technique of finding the grounds of decision in 
the authoritative legal materials, of shaping legal precepts to meet new 
situations, of developing principles to meet new cases, and of working 
out from the whole body of authoritative materials the precepts appro- 
priate to a concrete situation here and now. The civilian is at his best in 
interpreting, developing and applying written texts. From the time that 
the Law of Citations gave legislative authority to the writings of the great 
jurisconsults, he has thought of the form of the law as typically that of a 
code, ancient or modern. His method has been one of logical development 
and logical exposition of supposedly universal enacted propositions. His 
whole tradition is one of the logical handling of written texts. 

In contrast the common-law lawyer is at his worst when confronted 
with a legislative text. His technique is one of developing and applying 
judicial experience. It is a technique of finding the grounds of decision 
in the reported cases. It is a technique of shaping and reshaping prin- 
ciples drawn from recorded judicial decisions. Hence while to the civilian 
the oracles of the law are academic teachers, the books of authority are 
codes, and the text books are commentaries upon codes, to the common- 
law lawyer the oracles are not teachers but judges, the books of authority 
are reports of adjudicated cases, and the text books are treatises on sub- 
jects of the law developed through comparison and analysis of recorded 
judicial experience. 

If we think of the common law as a taught tradition of decision, it is a 
tradition of applying judicial experience to the decision of controversies. 
If we think of it as a tradition of teaching and writing, it is one of teaching 
a systematic application of this technique and writing systematic exposi- 
tions of the results of its application. Moreover, it is a tradition which has 
its roots in the Middle Ages and so was shaped in its beginnings as a quest 
for reconciling authority with reason, imposed rule with customs of 
human conduct, and so the universal with the concrete. 

I have spoken of the common law, in the sense of the universal and 
enduring element in the law of the different English-speaking peoples, as 
from one point of view a frame of mind. For behind the characteristic 
doctrines and ideas and technique of the common-law lawyer there is a 
significant frame of mind. It is a frame of mind which habitually looks 
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at things in the concrete, not in the abstract; which puts its faith in ex- 
perience rather than in abstractions. It is a frame of mind which prefers 
to go forward cautiously on the basis of experience from this case or that 
case to the next case, as justice in each case seems to require, instead of 
seeking to refer everything back to supposed universals. It is a frame of 
mind which is not ambitious to deduce the decision for the case in hand 
from a proposition formulated universally, as like as not by one who had 
never conceived of the problem by which the tribunal is confronted. It is 
the frame of mind behind the sure-footed Anglo-Saxon habit of dealing 
with things as they arise instead of anticipating them by abstract uni- 
versal formulas. It is noteworthy that there are signs of a movement 
toward this concrete mode of thought in recent juristic writing on the 
Continent. 

We must not be blind to the attacks upon the common law, as I have 
sought to describe it, which are going on in every quarter, though, per- 
haps, most aggressively and persistently in the United States. An era 
which rejects history is scornful of anything which has its roots in the 
Middle Ages. In this spirit many who accept the idea of law as an aggre- 
gate of rules of law assume that historical continuity means the continu- 
ous existence and application by the courts today of a body of rules estab- 
lished in the Middle Ages. An era of hurry, turning to administration in 
order to get things done in a rush in advance of thorough consideration, is 
troubled because the common-law world had no public law till the latter 
part of the Nineteenth—one might almost say, till the Twentieth Cen- 
tury. Many today lament that the attempt of Bacon and the crown 
lawyers to set up an alien public law in the Seventeenth Century failed 
completely. Also in the United States the realists and on the continent 
a type of nationalist consider the idea of a state ruling according to law 
and not according to will as superstitious or as decadent. They scoff at 
the idea of a people solemnly covenanting by constitution or bill of rights 
to hew to announced principles of right and justice and to reason, and 
striving by continued adherence to judicial construction of their covenant 
to make it real in their political behavior. 

But a tradition with its roots in the Middle Ages is not without ad- 
vantages in the society of today where we seem to be moving toward 
something very like a new feudalism, and as to the need of a public law, 
something quite unknown to the received common law, we in the United 
States have done much to develop one on common-law lines and with 
common-law materials. Nor is it by any means assured that absolutist 
ideas and institutions will prevail in English-speaking lands in the 
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Twentieth Century any more than they succeeded in prevailing in Seven- 
teenth-Century England. There has been a long succession of attacks 
upon our legal tradition. In the Sixteenth and Seventeenth Centuries 
there was a movement to supersede it by a public law on Romanist lines, 
conceived in terms of centralized absolute royal authority and adminis- 
trative supremacy. In the Seventeenth and Eighteenth Centuries there 
was a movement to supersede it by formulated reason, rejecting reported 
judicial experience and seeking to make a new system out of whole cloth. 
There was a like movement in early Nineteenth-Century America. Later 
in the same century there was a movement to supersede the common-law 
tradition by the system and refined academic conceptions of the modern 
Roman law. At the same time, from another side, there was a tendency to 
supersede the tradition by local legislation and a cult of aberrant local 
decision. For a season the ideal of a local law, not definitely given up as a 
result of the economic unification of the whole land, was promoted by the 
decadence of professional organization, professional education, and quali- 
fications for admission which obtained in the United States in the second 
and third quarters of the Nineteenth Century. Again, in Twentieth- 
Century America there have been two movements to supersede the tradi- 
tion, the one by setting up administrative tribunals and agencies with 
increasingly wide jurisdiction over all manner of activities and relations, 
as free as possible from judicial review or control, and the other by popular 
control of decisions, either by recall of judges, replacing those who hewed 
to the law by those who would reject it or make of it a body of empty 
exhortations, or by review of decisions at a popular election substituting 
the political expediency of the moment for the reasoned development of 
principles derived from experience. 

No phenomenon of our political or social history is more marked than 
the vitality of the common-law tradition in the face of these movements. 
Indeed, persistence and vitality have characterized it since the Middle 
Ages. Note its vitality as against the reception of Roman law in the 
Sixteenth Century; as against the tendency to political absolutism in the 
Seventeenth and Eighteenth Centuries—in the contest between courts 
and crown in Seventeenth-Century England and between lawyers and 
colonial governors and between colonists and the crown in Eighteenth- 
Century America. Note its vitality as against political hostility to things 
English after the American Revolution, as against the hostility to law and 
lawyers in the depression following that revolution, as against the com- 
peting French and Spanish law in the formative years of many of our 
states, and in spite of the throwing of so many of our courts into politics 
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and decline of professional training and lowering of standards of educa- 
tion and admission ‘to practice which were incident to the rise of de- 
mocracy after 1800. Note also its vitality as against the rise of the execu- 
tive to leadership in our American polity in the Twentieth Century. 

Note above all the vitality of the common-law idea of relation, which 
Nineteenth-Century jurists held archaic and stigmatized as feudal, and 
had sought to replace by Romanist conceptions, and the vitality of the 
common-law doctrine of the supremacy of the law even under attack from 
the strongest interests of the time. In truth, the idea of relation responds 
to what is now held to be the very nature of human society—not an aggre- 
gate of individuals but a complex of associations and relations whose 
inner order is the foundation of the law. Likewise, the idea behind the 
doctrine of the supremacy of the law responds to a deep-seated urge in 
human nature not to be subject to the arbitrary will of a fellow man. It 
expresses experience of the ill effects of repression which is sustained 
abundantly by the researches of modern psychology. These two features 
of the common-law tradition, expressing experience of life and experience 
of administering justice, have developed our private and our public law 
respectively. 

In an eloquent passage in his Geist des rémischen Rechts, Jhering tells 
how Rome thrice dictated laws to the world and thrice bound the peoples 
in unity—first, while the Roman people were yet in the fullness of their 
strength in unity of the state, again, after the downfall of the Roman 
state in unity of the church, and again, following the reception of Roman 
law in western Europe at the end of the Middle Ages in unity of law; at 
first, with external force through the might of weapons, then later by the 
might of the spirit. England has never dictated laws to the world. But 
England, too, has been able to bind peoples in unity of law through the 
might of the spirit. For it is the spirit of English law of the Seventeenth 
Century, the spirit of its taught tradition, the spirit of its technique of 
decision, the frame of mind behind its conceptions of the relation of gov- 
ernment and governed, and its doctrines as to adjudication and adminis- 
tration, shaping experience to the exigencies of diverse climes and mixed 
peoples of diverse stocks, which has enabled English law to divide the 
world not unequally with the Roman law. As the texts of the matured 
Roman law have been a quarry for lawyers and lawmakers and law 
teachers since the Twelfth Century, so we may confidently believe that 
the decisions of the common-law courts in the maturity of that system in 
the Nineteenth Century will be a quarry for English-speaking judges and 
lawyers and lawmakers and law teachers for generations to come. 
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HE decision of the Supreme Court of the United States to unite 

the law and equity procedures in the federal district courts, pur- 

suant to authority granted by a recent congressional act, is an 
event of historic significance for its effect both on law administration in 
our national judicial system and as an example for other systems.' When 
the new procedure is made effective by rules now being formulated, it will 
bring about more extensive changes in the federal practice than any that 
have occurred since the First Judiciary Act of 1789. Obviously not all 
the consequences can now be foreseen, but with care and study the diffi- 
culties of the transition can be minimized and a flexible practice developed 
which will reflect the best of the English and state codes and rules. The 
chief problems involved in a complete union of law and equity concern 
the preservation of the jury trial right as required by the Seventh Amend- 
ment of the Constitution. It is believed, however, as discussed elsewhere, 
that a simple and effective system is possible by requiring the claim of 
the right to be made at an early stage of the proceedings in each case or 
otherwise to be considered waived.’ A similar problem, although perhaps 
not of quite the same permeating importance, is that of the manner of 
appeal and the extent of review to be accorded by the court of review. 
Traditionally, and for historical reasons, the equity review is a re-examina- 
tion of the entire record, on both the facts and the law, while that at law 
is limited to a consideration of the legal errors which may have been com- 
mitted by the trial court. If this difference on appeal is to be continued 
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even after a formally united procedure is adopted, it means that the 
ancient and troublesome distinctions between law and equity, though 
supposedly abolished in the trial court, are yet to be preserved for pur- 
poses of appeal. It has seemed clear, therefore, that some change in those 
rules is necessary, and the conclusion to that effect by the Advisory Com- 
mittee on Rules for Civil Procedure, appointed by the Court to assist 
it in the preparation of rules of practice, seems to have met with general 
approval. 

If revision is to be had, there are two practicable possibilities, each of 
which has persuasive arguments in its support and as to the relative 
merits of which the bar as a whole seems quite divided. The first is that 
the complete review of equity be extended to include all cases tried with- 
out a jury—the constitutional provisions as to the jury preventing its 
extension to jury trials. This is the plan tentatively adopted and ap- 
proved by a majority of the Advisory Committee in Rule 68 of its Pre- 
liminary Draft.‘ It has the advantages of according the parties a re- 
examination of the case by at least one more court and of avoiding the 
somewhat arbitrary distinction between law and facts, though it does con- 
tinue differences in review. The other plan is that of extending the law 
review to all cases. This achieves complete uniformity of review; it is 
also identical with review in other forms of litigation of great importance 


in the federal system, notably claims against the government and appeals 
from administrative rulings. It does continue the distinction between 
law and fact which the Seventh Amendment makes necessary for jury 
cases; but it also discourages and limits appeals.‘ 


3 See Note to Rule 68, Preliminary Draft, at pp. 118-21. The comments received by the 
Committee in response to its invitation to the profession apparently show no dissent from 
this conclusion; the division of views occurs as to the suggested changes. See note 5 infra. 
The power of the Court to adopt a rule on this topic is not discussed herein; it is assumed and 
believed that it has such power. For discussion of this point, see Clark, Power of the Supreme 
Court to Make Rules of Appellate Procedure, 49 Harv. L. Rev. 1303 (1936). 


‘Op. cit. supra note 3. The rule after requiring the trial court in all actions tried without 
a jury to “‘find the facts specially and state separately its conclusions of law thereon” con- 
tinues: ‘“The findings of the court in such cases shall have the same effect as that heretofore 
given to findings in suits in equity.” For the provision of the Seventh Amendment expressly 
preventing its extension to jury trials, see text and note 11 infra. 

5 Comments from the bar on Rule 68 indicate a sharp division of opinion as to these plans. 
For able support of the rule, see Professor W. W. Blume, Review of Facts in Non-Jury Cases, 
20 J. Am. Jud. Soc. 68 (1936); for like support of the other alternative see Judge W. Calvin 
Chesnut, Analysis of Proposed New Federal Rules of Civil Procedure, 22 A.B.A.J. 533, 540 
(1936). Representatives of the government have pointed out the desirable identity of this 
form of review with review of administrative and claims appeals; the law on these points is 
ably set forth in an earlier monograph by Helen R. Carloss, special assistant to the Attorney 
General, in Monograph on Findings of Fact, printed by the government in 1934. 
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The primary purpose of this article is to set forth the background of 
the problem in the history of the federal courts and the attitudes of the 
various states in the hope that this may be of assistance in the formula- 
tion of a judgment as to the proper rule. To this end our own conclusion 
may not be of importance. It has seemed desirable, however, to express 
it, together with some expansion of the arguments for it, in order to dis- 
close whatever bias may have influenced our exposition, and possibly 
to add a little to the clarification of the problem. Accordingly with some 
hesitation and with deference particularly to the members of the Com- 
mittee with whom we have had the honor of collaborating in the enjoy- 
able task of preparing the proposed new federal rules, we have expressed 
reasons why we believe the second plan is to be preferred. It is a pleasure 
to examine this concrete procedural issue not only because of its impor- 
tance, but also as a slight tribute to the memory of that wise and knowing 
master of pleading, Professor Edward W. Hinton. We have some hope 
that our exposition as well as our argument would not seem inconsistent 
with his shrewd appraisal of pleading realities. 


I 


The struggle for a single standard of review is not a new battle. It has 
waged since the beginnings of our Constitution, when the framers of that 
document provided that the “supreme court shall have appellate Juris- 


diction both as to Law and Fact, with such Exceptions and under such 
Regulations as the Congress shall make.’ This was construed by the 
opponents of the new Constitution as a provision which took away from 
the citizen his right to a jury trial, and set the verdict of the jury at naught 
in the hands of an unfriendly and as yet unconstituted federal court.’ 

Luther Martin, Esq., in his report of the Secret Proceedings of the 
Federal Convention to the Legislature of Maryland, was most violent in 
his condemnation of the appellate jurisdiction and the method of review 
proposed to be given to the Supreme Court under the new Constitution.® 
So great was the fear of any semblance of arbitrary power in the hands 
of the central government that men turned to the jury as the very symbol 
of their freedom from autocratic power. 


6 Constitution of the United States of America, Art. ITI, § 2 (2) (italics added). 

7 Secret Proceedings and Debates of the Federal Convention 80-81 (1787); Letter of 
Fabius in 1788 on the Federal Constitution, written by John Dickinson; Pamphlet of Elbridge 
Gerry published in Boston, 1788; Richard Henry Lee, Letters of a Federal Farmer to a Repub- 
lican, New York, October 12, 1787; George Mason, Objections Addressed to the Citizens of 
Virginia; John Winthrop, Essays of Agrippa, Massachusetts Gazette, December 11, 1787. 

® Secret Proceedings and Debates of the Federal Convention 79 (1787). 
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The fight thus centered about the right to trial by jury. Hamilton, in 
some of the later papers in the Federalist series,? pointed out the great 
difficulty of drawing a constitutional provision which would attempt to 
limit and preserve the right of trial by jury, because of the various prac- 
tices of the states in this regard: some of the states tried all cases to a 
jury; others attempted a dichotomy on the ground of equity and law; 
still others made no distinction except that of the convenience to the 
court. He concluded that the safest way would be to declare generally 
that the Supreme Court shall possess appellate jurisdiction, both as to 
law and fact, and that this jurisdiction shall be subject to such exceptions 
and regulations as the national legislature may prescribe to answer the 
ends of public justice and security. 

Hamilton consistently maintained that no such provision as that of 
the Seventh Amendment was necessary to protect the right of trial by 
jury, but he recognized that one of the great obstacles in the path of the 
adoption of the Constitution was this uncertainty as to the effect of the 
Constitution upon the right to jury trial. He wrote: 

The friends and adversaries of the Convention, if they agree in nothing else, concur 
at least in the value they set upon the trial by jury: or if there is any difference be- 
tween them, it consists in this: the former regard it as a valuable safeguard to liberty, 
the latter represent it as the very palladium of full government.” 

The outcome of the struggle, as everyone knows, was the adoption of 
the Constitution with the added protection of the Seventh Amendment. 
The latter, in addition to preserving the right of trial by jury, provided 
that “no fact tried by a jury shall be otherwise re-examined in any court 
of the United States than according to the rules of the common law.’’”" 

The status of the review in chancery cases in the federal courts was 
settled by the First Judiciary Act of September 24, 1789, which pro- 
vided that final decrees and judgments in civil actions, and suits in equity 
in a circuit court, brought there by original process, or removed there 
from the courts of the several states, or removed there by appeal from a 
district court, when the matter in dispute exceeded the sum or value of 
two thousand dollars, exclusive of costs, might be re-examined and re- 
versed or affirmed in the Supreme Court upon a writ of error."*? When the 

* The Federalist, No. Ixxxi, July 4, 8, 1788. 


© The Federalist, No. Ixxxiii, July 15, 18, 22, 25, 1788. See also an address by James Wil- 
son, later a justice of the Supreme Court, delivered in Philadelphia on October 6, 1787, where 
he set forth the same thesis as that of Hamilton. 

™ Adopted in 1789 as one of the first ten amendments or bill of rights attached to the Con- 
stitution of the United States. 


™ Sec. 22, c. 20, 1 Stat. 84 (1789). 
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Supreme Court reversed a judgment or decree, it was to proceed to render 
such judgment or pass such decree as the lower court should have rendered 
or passed, except that when the reversal was in favor of the plaintiff or 
petitioner in the original suit, and the damages to be assessed, or mat- 
ter to be decreed were uncertain, the court was to remand the case for a 
final decision. It was further provided that in no case removed on writ of 
error should the Supreme Court issue execution, but it should send a 
special mandate to the circuit court to award execution thereon.’ At the 
same time, it was also provided that the mode of proof by oral testimony 
and examination of witnesses in open court should be the same in the 
trial of causes in equity and of admiralty and maritime jurisdiction as of 
actions at common law." 

This latter provision was bitterly opposed by the chancery party of 
the legislature, since it was considered to be an attempt “‘to try facts on 
civil law principles, without the aid of a jury” and struck at the time- 
honored practice of chancery of the use of depositions instead of the 
testimony of witnesses in open court. It was a victory for the so-called 
anti-chancery party.’ 

The career of the single method of review at law and equity prescribed 
by the Judiciary Act of 1789 was not a smooth one. There were scat- 
tered objections to the imposition of the common law theories of review 


upon the chancery and admiralty causes."® The attack of the chancery 
lawyers upon the system arose from a justifiable pride’in the integrity of 
their own system, goaded on by the ancient rivalry between the two sys- 
tems of courts, and certain inconveniences which arose from the prescrip- 
tions as to the mode of trial."7 The admiralty lawyers were concerned 
more with the necessity of adapting the decisions of the courts to the needs 
and position of a new nation at odds with many powerful foreign powers, 


13 Sec. 24, C. 20, 1 Stat. 85 (1789). 4 Sec. 30, c. 20, 1 Stat. 88 (1789). 


*s See Charles Warren, New Light on the History of the Federal Judiciary Act of 1789, 37 
Harv. L. Rev. 49 (1923). 


*6 Charles Warren in his treatise on The Supreme Court in United States History, vol. I, 
at 104 (1922), quotes Attorney General Randolph as saying that “‘the Premier (Jay) aimed at 
the cultivation of Southern popularity; that the Professor (Wilson) knows not an iota of 
equity; that the North Carolinian (Iredell) repented of the first ebullitions of a warm temper; 
and that it will take a score of years to settle, with such a mixture of Judges, a regular course 
of chancery.” 


17In 1792 at the request of the attorney general, the Supreme Court set out the rule of 
practice that ‘‘The Court considers the practice of the courts of King’s Bench and Chancery 
in England, as affording outlines for the practice of this court; and that they will, from time 
to time, make such alterations therein, as circumstances may render necessary.’’ 2 Dall. 
(U.S.) 413-14 (1792). 
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an adaptation which was not always readily available in the courts of 
first instance."® 

The argument sprang into full flower in the case of Wiscart v. D’Auchy 
in 1796.°° The question before the court was whether a statement of 
facts”® by the circuit court was conclusive in all cases. Chief Justice Ells- 
worth gave the opinion of the court, stating that even where causes are 
removed by writ of error with a statement of the facts and also with the 
evidence, the statement of facts was conclusive as to all the facts con- 
tained in it. Mr. Justice Wilson, dissenting from the opinion of the 
court,” was of the opinion that although the Judiciary Act had provided 
that all cases should be brought up by writ of error this was a mere 
restriction upon appeal and not a prohibition of the use of appeal for the 
review of causes in equity and admiralty. The chief justice states clearly 
his position thus: 


If, however, the construction, that a statement of facts by the circuit court is con- 
clusive, would amount to a denial of justice, would be oppressively injurious to indi- 
viduals, or would be productive of any general mischief, I should then be disposed to 
resort to any other rational exposition of the law, which would not be attended with 
these deprecated consequences. But surely it cannot be deemed a denial of justice 
that a man shall not be permitted to try his case two or three times over. If he has an 
opportunity for the trial of all the parts of his case, justice is satisfied; and even if the 
decision of the circuit court had been made final, no denial of justice could be imputed 
to our Government; much less can the imputation be fairly made, because the law 
directs that in cases of appeals, part shall be decided by one tribunal, and part by 
another; the facts by the court below and the law by this court. Such a distribution 
of jurisdiction has long been established in England.” 


This decision was followed in the later case of Jennings v. The Brig Perse- 
verance,?3 where, because of the death of the district judge below, the 
record of evidence was sent to the Supreme Court without a statement of 


*® See Mr. Justice Wilson’s dissenting opinion in Wiscart v. D’Auchy, 3 Dall. (U.S.) 320, 
327 (1796); and Blume, op. cit. supra note 5. See also the full account of this history in Frank- 
furter and Landis, The Business of the Supreme Court at October Term, 1929, 44 Harv. L. 
Rev. 1, 26-35 (1930), discussed infra this article. 


93 Dall. (U.S.) 320, 327 (1796). 


2° This statement of facts had been provided for by § 19, c. 20, of the Act of September 24, 
1789, 1 Stat. 83 which provided: ‘‘That it shall be the duty of circuit courts, in causes in 
equity and of admiralty and maritime jurisdiction, to cause the facts on which they found 
their sentence or decree, fully to appear upon the record either from the pleadings and decree 
itself, or a state of the case agreed by the parties, or their counsel, or if they disagree, by a 
stating of the case by the court.”” This section was altered by the Act of March 3, 1803, § 2, 
c. 40, 2 Stat. 244 which provided for appeals in these cases on the evidence and papers. 

* The vote on the proposition was two to four. See 3 Dall. (U.S.) 337 (1796). 


™ Id. at 328-29. 23 3 Dall. (U.S.) 336 (1797). 
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the facts, and the Supreme Court refused to consider the evidence of the 
facts and affirmed the decree. 

Chief Justice Ellsworth resigned in 1800 owing to ill health. The elec- 
tion of 1800 had resulted in the overthrow of the Federalist party, and 
the Anti-Federalists with their pronounced animosity to the federal judi- 
ciary entered into power.*4 It was not unexpected that they would at- 
tempt to give vent to their continued opposition to the interpretation 
which the Supreme Court under Chief Justice Ellsworth had made as to 
its power. Nor was it unexpected that the new legislature should turn to 
the complaints of the chancery lawyers against the imposition upon them 
of the common law procedure. 

The first lasting fruit of this new victory came in 1802 when Congress 
provided that on the request of either party in an equity cause the court 
might in its discretion order the testimony of witnesses therein to be taken 
by depositions.** Thus the first reform of those who had favored the 
joined procedure was invaded. The second step came in the following 
year when Congress provided that appeals should be allowed in equity 
and admiralty cases, and abolished writs of error in these cases.” Thus 
was brought back into the federal courts the dual method of review on 
appeals and writs of error, and the basis of the distinction was made not 
the convenience of the court, but the ancestry of the writ, that is, whether 
it derived from Lord Coke or Lord Ellesmere. 


II 


When Ellsworth resigned as chief justice, the Federalists desired the 
appointment of Mr. Justice Paterson to succeed him.” President Adams, 
however, first turned to Jay, the former chief justice, who refused the 
appointment on the grounds of the onerous duties imposed upon the 
judges by the “circuit riding.’”** Then the President named John Mar- 


*4 See Warren, op. cit. supra note 16, at 168. 
4s Act of April 29, 1802, § 25, c. 31, 2 Stat. 156, 166. 


* A short-lived Act of February 13, 1801, had provided that an appeal would lie from all 
final judgments or decrees in any circuit court, in cases of equity, admiralty and maritime 
jurisdiction, and of prize or no prize (§ 33, c. 4, 2 Stat. 89). But this Act was repealed by the 
Act of March 8, 1802 (c. 8, 2 Stat. 132), and the former statutes restored. These provisions 
were, however, substantially restored by the Act of March 3, 1803 (c. 40, 2 Stat. 244); The 
San Pedro, 2 Wheat. (U.S.) 132 (1817). The necessity of this restoration appeared with the 
decision of the Supreme Court in U.S. v. Hooe, 1 Cranch (U.S.) 318 (1803), where the govern- 
ment’s writ of error was dismissed for lack of a statement of fact as required by the Judiciary 
Act of 1789, § 19. 


27 Warren, op. cit. supra note 16, at 174-76. 8 Jd. at 173. 
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shall, who, in the teeth of strong Federalist opposition, was affirmed as 
the new chief justice. 

An attempt in 1801 to provide by statute for appeals as well as writs 
of error from the district courts to the circuit courts and thence to the 
Supreme Court was repealed in the following year, perhaps inadvertently, 
perhaps deliberately.” At any rate, appeals were restored by an act in 
1803 in suits in equity, admiralty and maritime practice, and it was pro- 
vided that a transcript of the bill, libel, answer, depositions, and all other 
proceedings of any kind whatever should be transmitted to the Supreme 
Court on such appeal.*° 

The fear of the Anti-Federalists that the Federalists would attempt to 
superimpose a strange and foreign network of practice upon the state 
courts, and so gradually encroach upon the familiar practices of the 
several states, finds its expression in the statutes of this period. The tend- 
ency of the legislators is clearly that of adapting the federal practice to 
that of the states in conformity in all possible instances, and of providing 
limits for the jurisdiction of the federal courts.* 

From 1800 to 1865 there were no further successful attempts at estab- 
lishing a joined system of review in law and equity cases. This is the 
period in which the two systems of review go their own ways, each with 
its own rules of procedure, with the rift widening between the review 
of actions at law and suits in equity. 

In 1865, however, the problem arose in the enactments of that year 
concerning the waiver of jury trial in civil actions, and the provision for 
the trial of both questions of fact and of law by the trial court sitting 
without a jury.**? Here, then, we have moved forward to a changed con- 

29 See note 26 supra. 

3° Ibid. 

3» For example, see the Act of May 13, 1800 (c. LXI, 2 Stat. 82), where the legislature was 
providing for the designation of jurors in the courts of the United States, and, perhaps mind- 
ful of the storm of protest raised against the Constitution on the ground that it did not ade- 
quately preserve the right to jury trial, it provided that such jurors should be chosen by lot 
in each district or state, as nearly as possible in the same manner, as they were chosen in that 
state. The Act of July 20, 1840 (c. XLVII, 5 Stat. 394), went further in allowing the federal 
courts to make rules or orders from time to time, conforming their practice to any change 
hereafter adopted by the legislatures of the several states. The statutes regulating the juris- 


diction of the federal courts are very numerous in this period, and it is not necessary to cite 
them in this place. See Clark and Moore, op. cit. supra note 2, at 387 ff. 

» Act of March 3, 1865, § 4, c. 86, 13 Stat. sor, 28 U.S.C.A. §§ 773, 875 (1928), which 
provided that “‘issues of fact in civil cases in any district court may be tried and determined 
by the court, without the intervention of a jury, whenever the parties, or their attorneys of 
record, file with the clerk a stipulation in writing waiving a jury. The finding of the court 
upon the facts, which may be either general or special, shall have the same effect as the verdict 
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cept. The action is one at law. It is tried as to its facts not by the time- 
honored practice of a jury, but it is tried to the court alone. There is no 
question of the judge’s charging himself as to the law which he must con- 
sider in his finding of the facts. From the standpoint of the origin of the 
action, it is like a law case, and should be reviewed by a writ of error, but 
there is here no question of a jury trial involved, no sacred right to trial 
by jury to be preserved inviolate. From the actual physical set-up of the 
trial it is like an equity case, since it is tried to the judge alone, who finds 
both the facts and the law. 

The Act of March 3, 1865, in providing for this class of cases, sets forth 
that the finding of the court upon the facts, which may be either general 
or special, shall have the same effect as the verdict of a jury.*3 On review 
of these cases, the rulings of the court in the progress of the trial, if ex- 
cepted to at the time, and duly presented by a bill of exceptions, may be 
reviewed upon a writ of error or upon appeal; and when the finding is 
special, the review may extend to the determination of the sufficiency of 
the facts found to support the judgment.*4 

These enactments take the position, therefore, that in all cases at law, 
where a jury trial might be claimed, whether the trial is had to a jury or 
to the court alone sitting without a jury, the review of such cases shall be 
the same, vis., according to the rules of the common law. The statutes 
were early interpreted to have been passed to preserve to the parties 
submitting a cause to a trial before the court, both as to law and fact, 
the benefit of a review or re-examination of questions of law in the appel- 
late court, as theretofore obtained only in cases in which the facts were 
found by a jury or were admitted by the parties upon a case stated and 
submitted upon the questions of law.*5 Further it was held that by this 
statute the facts as found and stated by the court below are conclusive 
on review, and that the review of cases with special findings extends only 
to a determination of whether the facts as found are sufficient to support 
the judgment,** but not as to whether the findings are supported by the 
weight of the evidence.*? 

Thus was more firmly cut the line of demarcation between the two 


of a jury.”” This was followed by the provisions as to review and that the review of special 
findings might ‘‘extend to the determination of the sufficiency of the facts found to support 
the judgment,”’ as stated below in the text. 


33 Jd. at § 773. 34 Td. at § 875. 
3s Flanders v. Tweed, 9 Wall. (U.S.) 425 (1870). 
3% Boogher v. New York Life Ins. Co., 103 U.S. go, 97 (1880). 


37 Dooley v. Pease, 180 U.S. 126 (1901). See note 9o infra. 
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types of review, not on grounds of convenience, nor yet on the ground of 
the presence or absence of a jury trial, but on the inherent difference be- 
tween actions at law and suits in equity. This was further evidenced by 
the attitude of the courts toward the use of juries in equity causes, such as 
patent suits, where the courts were unwilling to grant that the presence 
of a jury in such a suit rendered the review of the judgment on the verdict 
that of actions at law.** 

These enactments of 1865 and their resultant interpretations must be 
construed as a victory of the common law over its rivals and an extension 
of its jurisdiction and procedural review even over those cases where the 
jury was not present.*? 


Ill 


We now come to the period in the history of the federal courts when 
two important trends, exercising increasing force, converged to bring us 
to our present problem. The first is the development of code pleading 


38 28 U.S.C.A. § 772 (1928); Act of February 16, 1875, § 2, c. 77, 18 Stat. 316. See also 
case of Watt v. Starke, 101 U.S. 247 (1880). 

39 Professor Blume in his article, loc. cit. supra note 5, at 70, objects to the common law 
review in jury-waived cases on this ground: ‘‘As in jury cases, a motion for new trial may be 
made on the ground that findings are contrary to the weight of the evidence, but this motion 
must be addressed to the judge who made the findings and his decision on the motion is 
final.’’ This objection is more properly addressed to the rule that decisions on motions for new 
trial are not reviewable in the appellate court except for abuse of discretion. Ralston Purina 
Co. v. Bansau, 73 F. (2d) 430, 431 (C.C.A. 7th 1934); Chicago and N. W. Ry. Co. v. Kelly, 
74 F. (2d) 31 (C.C.A. 8th 1934). Of course the appellate court, as well as the trial court in 
actions at law, whether a jury trial has been waived or not, can grant a new trial, as was done 
in the case of Flanders v. Tweed, 9 Wall. (U.S.) 425 (1870). The same strict limitation on 
review of the judge’s decision on a motion for a new trial is conventionally stated in state 
practice, although abuse of discretion is apparently discoverable from the state of the evi- 
dence, particularly where the trial court has upset a jury verdict. Cf. La Fayette Fire Ins. 
Co. v. Camnitz, 111 Fla. 556, 149 So. 653 (1934); Hart v. Stence, 219 Iowa 55, 257 N.W. 434 
(1934); Grigsby v. Grigsby, 249 Ky. 727, 61 S.W. (2d) 605 (1933); Bumgarner v. Ekstrum, 
228 Mo. App. 424, 67 S.W. (2d) 520 (1934). See also 2 Graham and Waterman, New Trials 
43 ff. (1855); Hinton, Power of Federal Appellate Court to Review Ruling on Motion for 
New Trial, 1 Univ. Chi. L. Rev. 111, 113 (1933); 19 A.L.R. 744 (1922); 24 A.L.R. 1267 
(1923); 33 A.L.R. 10 (1924). 

Professor Blume has recently amplified his views with an interesting argument that more 
extensive review of facts in jury cases is really permitted under the Seventh Amendment. 
Blume, Review of Facts in Jury Cases—The Seventh Amendment, 20 J. Am. Jud. Soc. 130 
(Dec. 1936). As pointed out below in this article, we are in accord with him in believing that 
the rule of review at law should be made more flexible, but, as we state, it is believed that the 
way to achieve that result is to make such review applicable to all cases. In view of the express 
wording of the Seventh Amendment (note 11 supra), it is obviously out of the question to 
apply the equity rule in terms to cases tried by jury. To announce two separate and conflict- 
ing rules for jury and jury-waived cases would seem to be a way of emphasizing the gap 
between them, rather than closing it. 
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in this country, which emphasized the union of law and equity and 
brought about a decline of the procedural distinctions between the two 
systems, a decline extending even to the non-code states. The second 
is the pressure of business upon the federal judicial system with the 
growth of the country and the complexity of the problems presented to 
the national courts for solution, making it necessary that their jurisdic- 
tion, particularly the jurisdiction on review, should be sharply curtailed. 

The code movement in this country began, as is well known, with the 
adoption of the Field Code in the State of New York in 1848.4° The 
response in the other states was literally amazing in the light of the gen- 
eral slow movement of judicial reform.” It had more extensive effects, 
too, than in this country alone, for the sweeping changes of the Judica- 
ture Act in England in 1873 and later in the English colonies followed the 
same lines.“ Even yet its force is not exhausted, as witnessed by the 
recent revision of practice in Illinois, effective in 1934,** and by the federal 
statute of 1934, authorizing the new rules—a bill long sponsored by the 
American Bar Association which, since 1922 and at the behest of Chief 
Justice Taft, had included authorization for the united procedure.** It 
had its effect in all the jurisdictions to bring about greater interchange 
between equity and law, and at most only five or six states can fairly 
be considered now to have a truly divided system.** On matters of appeal 
the states have been less successful in working out a single system of 


review. As pointed out hereinafter, perhaps a third of the strictly code 
states have the single review, but in others the rule varies and a consid- 
erable amount of the advantage of the union has thus been lost.4* The 


4°N.Y.L. 1848, c. 379, § 62, which provided: ‘The distinction between actions at law 
and suits in equity, and the forms of all such actions and suits heretofore existing are abolished; 
and there shall be in this state hereafter but one form of action for the enforcement or pro- 
tection of private rights and the redress of private wrongs, which shall be denominated a civil 
action.”’ See 1 Clark, Cases on Pleading and Procedure 502—5 (1930). 

# Clark, Code Pleading 19-22 (1928); Hepburn, The Development of Code Pleading 1 ff. 
(1896). 

# Clark, Code Pleading 14-17 (1928); Hepburn, The Development of Code Pleading, c. VI 
(1896); cf. C. H. S. Fifoot, English Law and Its Background 14-16 (1932). 

43 Illinois C.P.A. effective January 1, 1934, Smith Hurd’s Ill. Rev. Stat. 1935, c. 110; ¢f. 
Clark, The New Illinois Civil Practice Act, 1 Univ. Chi. L. Rev. 209 (1933). 

44 Act of June 19, 1934, note 1 supra. For the history of this portion of the act see Clark, 
op. cit. supra note 3, at 1304, n. 3. 

45 Clark, The Challenge of a New Federal Civil Procedure, 20 Corn. L. Q. 443 (1935). In 
certain of the so-called common law states the procedure is, if anything, more united than in 
some of the code states; witness Massachusetts, where a case begun in equity can be completed 
at law without change or amendment. Adams v. Silverman, 280 Mass. 23, 182 N.E. 1 (1932); 
Callahan v. Broadway Nat’! Bank, 286 Mass. 223, 190 N.E. 792 (1934). 

# See pp. 215-16 and note 112 infra. 





REVIEW OF FINDINGS OF FACT 201 


general success of the united practice, the saving of delay and expense 
and the avoiding of reversals for technicalities, has made it so popular 
that the trend has been all in that direction, a trend which has had its 
influence on the federal system. 

The first impact of code pleading upon the federal system seems to be 
found in the Conformity Act of 1872,’ providing that the federal prac- 
tice at law should conform as near as may be to that of the state where 
the court was held. Prior to that date the federal statutes had required 
a static conformity, that is, one to the state practice as of a certain date 
(the exact date being changed by successive statutes). The swift spread 
of the codes made such a static conformity worse than useless, for it 
might easily require the practice at law to conform to a practice already 
outmoded and abolished in the state courts. Consequently the theory of 
continuing conformity as of the time of the action was applied in the 
Act of 1872 and is still in effect, although a main purpose of the proposed 
present revision of the federal procedure is the abolition of conformity 
completely. 

Meanwhile the increasing congestion in the federal courts had called 
for relief, and one development to this end had been the restriction on the 
extent of review to be granted in federal cases. This bit of history has 
been so fully developed by Professor Felix Frankfurter that we need do 
no more here than summarize his exposition.’ In 1875 the arrears in the 
business of the Supreme Court led to relief not merely by lifting the level 
of the jurisdictional amount, but by restricting review in admiralty cases. 
To this end Congress restored the provisions of the First Judiciary Act 
limiting admiralty review to a determination of questions of law arising 
upon the record,’° and, as Professor Frankfurter puts it, “in language 
reminiscent of Ellsworth’s, Chief Justice Waite, for the Court, carried out 
the remedial purpose of the Act.’’** At about this time Attorney-General 
Garland was urging upon Congress the extension of the principles of the 

4717 Stat. 196 (1872), 28 U.S.C.A. § 724 (1928). 


48 For the history leading up and subsequent to the Conformity Act and the objections to 
it, see Clark and Moore, op. cit. supra note 2, at 387 ff.; also Clark, op. cit. supra note 45. 

49 Frankfurter and Landis, op. cit. supra note 18, at 26-35. In view of the full citations 
of authorities given by Professor Frankfurter, supporting citations are here reduced to a 
minimum. For an able discussion of the congestion in the federal courts in this country, see 
Budd, The United States Court of Appeals, 9 Law Q. Rev. 51 (1893); and cf. also Frankfurter 
and Landis, The Business of the Supreme Court (1927), especially c. II. 

5° Act of February 16, 1875, § 1, 18 Stat. 315. 


5 In The Abbotsford, 98 U.S. 440, 445 (1878). See Frankfurter, op. cit. supra note 18, at 
29. The reference is to Ellsworth’s opinion in Wiscart v. D’Auchy, 3 Dall. (U.S.) 320 (1796). 
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Act of 1875 to appellate review in equity cases.** Meanwhile the Act of 
1865, referred to above,’3 had made clear the limitations on review in 
federal actions at law, and the Supreme Court, by rule originally adopted 
in 1865 and still followed,‘ had required the court of claims to make 
findings of fact and conclusions of law, thus limiting review to questions 
of law, with the findings of fact treated like a special verdict.5 A cor- 
responding requirement of findings was made for the district courts when 
acting upon claims against the United States under the provision of the 
Tucker Act in concurrent jurisdiction with the court of claims,** and re- 
view of its findings is limited to questions of law.’? Another important 
similar development was the Act of 1874 concerning the appellate juris- 
diction of the Supreme Court over the judgment and decrees of terri- 
torial courts, which required that on appeal, instead of the evidence at 
large, a statement of the facts of the case in the nature of a special verdict 
should be reported.** Under this act review in the Supreme Court of the 
decisions of the territorial supreme courts was restricted to questions of 
law, independently of whether the territory had or had not abolished the 
distinction between law and equity.*® 

Whether these several developments might have led to a restriction of 
the equity rule of review as urged by Attorney-General Garland is an 

5? Rep. Att’y-Gen’l 1885, 42; id. 1886, 18; id. 1887, xv; id. 1888, xiv, as cited in Frank- 
furter and Landis, op. cit. supra note 18, at 30. 

53 Notes 33 and 34 supra. 


54 Rule 1, 3 Wall. (U.S.) vii (1865), amended in 17 Wall. (U.S.) xvii (1873). See Revised 
Rules of the Supreme Court of the United States 1936, rules 40 and 41; subdivision 3 of the 
latter providing that the special finding shall be in the nature of a special verdict. Since the 
Act of Feb. 13, 1925, §§ 3(a) and 3(b), c. 229, 43 Stat. 939, review by the Supreme Court of 
the judgment of the court of claims, except for questions certified by the latter court, has been 
on certiorari only. Cf. 28 U.S.C.A. §§ 346, 347 (1928); for review by the circuit court of 
appeals, see Act of Feb. 13, 1925, § 4, c. 229, 43 Stat. 939, 28 U.S.C.A. § 226 (1928). 


ss The cases are very numerous. Among more recent cases see Portsmouth Harbor, Land 
and Hotel Co. v. U.S., 260 U.S. 327 (1922); Stilz v. U.S., 269 U.S. 144 (1925); Rogers v. U.S., 
270 U.S. 154 (1926); Luckenbach Steamship Co. v. U.S., 272 U.S. 533 (1926); U.S. v. Wells, 
283 U.S. 102 (1931); see also Frankfurter, op. cit. supra note 18, at 32. This has been true, also, 
in cases sounding in equity or admiralty, notwithstanding the former difference in manner of 
appeal. Chase v. U.S., 155 U.S. 489 (1894); Brown’s Guide to Federal and Bankruptcy Prac- 
tice 500 (1933). 

86 Under what is now 28 U.S.C.A. § 41, subdiv. 20 (1928); the provision as to findings, now 
28 U.S.C.A. § 764 (1928), was originally in Act of March 3, 1887, § 7, 24 Stat. 505, 506. 

57 Wessel v. U.S., 49 F. (2d) 137 (C.C.A. 8th 1931); Lee Hardware Co. v. U.S., 25 F. (2d) 
42 (C.C.A. 8th 1928); Frankfurter and Landis, op. cit. supra note 18, at 32. 


s§ Act of April 7, 1874, § 2, 18 Stat. 27. 


89 Full citations are given by Frankfurter and Landis, op. cit. supra note 18, at 33, 34, 
pointing out also certain recent exceptions under special acts. 
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interesting question. Instead, relief came of a different sort. In 1891 
Congress created the circuit court of appeals and thus effectively lifted 
the pressure from the Supreme Court. No provision was made for find- 
ings by the district court as a foundation of appeal to the circuit court 
of appeals or by the latter as a basis of review on certiorari, and the prac- 
tice returned again to a review of the entire record in admiralty as well as 
equity causes. In 1930, however, as we shall point out later, the Supreme 
Court by amendment of the equity rules restored the provision in equity 
and admiralty requiring separate findings of facts and conclusions of law 
to be stated, and thus, as Professor Frankfurter points out, it “has re- 
stored in substance the provisions made for it by Congress in 1789.” 

Meanwhile a direct approach to the code union was being made in the 
federal courts. The first step was in the Federal Equity Rules of 1912, 
providing for free transfer of equity causes to the law side of the court, 
and this was supplemented by the Law and Equity Act of 1915, providing 
for the filing of equitable defenses in actions at law and for the transfer of 
law cases to the equity calendar.” As a result of these legislative and ju- 
dicial steps and the construction given them by the Court, a substantial 
union of law and equity has already been achieved in the federal courts, 
leaving, however, formal vestiges of the ancient practice to raise trouble- 
some, technical questions and without changing the divided form of 
review.°3 

Moreover, the Equity Rules of 1912 restored the former provision of 
the First Judiciary Act of 1789 that the testimony of witnesses in all 
trials in equity shall be taken in open court, except in certain limited 

6 Frankfurter and Landis, op. cit. supra note 18, at 30, 31. 


* Frankfurter and Landis, op. cit. supra note 18, at 32. Professor Frankfurter re-empha- 
sizes his position by the following statement (p. 32, n. 58): ‘‘Under the new rules review in 
equity and admiralty will, as in common law actions, in effect be restricted to questions of 
law, thus restoring the practice of 1789, but the review, instead of being entitled ‘by writ of 
error’ as in 1789, is now called ‘appeal.’ ’’ Compare Professor Blume’s criticism of the require- 
ment of Rule 68 for special findings as ‘‘worse than useless” when full review is had. Op. cit. 
supra note 5, at 73. Messrs. Frankfurter and Landis had previously advocated limitation of 
review in the Supreme Court to “the theory upon which review of decisions of the Court of 
Claims, as well as review of common law actions without a jury, has already been based.” 
Frankfurter and Landis, op. cit. supra note 49, at 290-92; and see also the same authors’ The 
Supreme Court under the Judiciary Act of 1925, 42 Harv. L. Rev. 1, 23 (1928); ¢f. Griswold 
and Mitchell, The Narrative Record in Federal Equity Appeals, 42 Harv. L. Rev. 483, 501 
(1929). 

® Equity Rules 1912, Nos. 22, 23; March 3, 1915, c. 90, 38 Stat. 956, 28 U.S.C.A. §§ 307, 
398 (1926), Jud. Code §§ 274a, 274b; Liberty Oil Co. v. Condon National Bank, 260 U.S. 235, 
241 (1922); ¢f. 30 Ill. L. Rev. 535 (1935), commenting upon Joyce v. Humbird, 78 F. (2d) 
386 (C.C.A. 7th 1935). 


*3 Clark and Moore, op. cit. supra note 2, at 387 ff.; Clark, op. cit. supra note 45. 
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cases, and that the court shall pass upon the admissibility of all evidence 
offered as in actions at law.®* This represented a clear and unmistakable 
adjustment of the procedure in equity to that at law, and the removal 
of one of the most important arguments for the separate scope of review in 
equity. Heretofore, the fact that in equity cases the usual method of 
taking testimony had been by deposition, which being in written form 
could be examined by the appellate court as fairly and easily as by the 
trial court, had been at the base of the contention that in equity suits the 
review should proceed as a rehearing upon the written documents, since it 
did not involve questions as to the credibility or behavior under examina- 
tion of witnesses.® 

In 1928 an attempt was made to abolish the writ of error in cases, 
civil and criminal, and substitute appeal in its place.® The motives be- 
hind this enactment were a desire to simplify and make more easy the 
procedure by which the review of an action could be obtained.” The pro- 
cedure for taking an appeal was free from many of the technicalities 
which accompanied the old procedure for obtaining a writ of error, and 
the change was to effect merely a less complicated procedure for taking an 
appeal, and was not to affect the scope of the review which was to be had 
in an action. But so great was the outcry from bench and bar alike,* 
which interpreted the reform to be a substitution of the equity review 
for that at law, that the further Act of April 26, 1928, was immediately 
passed, which emasculated the proposed reform into a mere change of 
words by providing that the statutes regulating the right to a writ of 
error, defining the relief which may be had thereon, and prescribing the 

6s Federal Equity Rule 46, superseding old rule 67. See compiler’s note to the new rule in 
28 U.S.C.A. following § 723 at p. 309 (1928). Former rule 67 had provided as a departure from 
the usual practice that ‘“‘upon due notice given as prescribed by previous order, the court may, 
in its discretion, permit the whole, or any specific part, of the evidence to be adduced orally 


in open court on final hearing.’ This rule was, however, merely permissive and accomplished 
little in the way of reform. 


6s That the reason for the rule of equity was that the evidence in chancery was not oral 
but by deposition and should not now apply when the chancellor sees the witnesses, see Dick- 
inson v. Todd, 172 Mass. 183, 51 N.E. 976 (1898), and Old Corner Book Store v. Upham, 194 
Mass. 101, 80 N.E. 228 (1907); and see also American Rotary Valve Co. v. Moorehead, 226 
Fed. 202 (C.C.A. 7th 1915), discussing the effect of the equity rules. 

% 28 U.S.C.A. § 861a (1936), which provided that ‘‘The writ of error in cases, civil and 


criminal, is abolished. All relief which heretofore could be obtained by writ of error shall here- 
after be obtainable by appeal.” 


67 For an excellent historical account of the passing of this statute, see Payne, Writs of 
Error in the Federal Courts, 15 Va. L. Rev. 305 (1929). See also Frankfurter and Landis, 
op. cit. supra note 61, at 27-29; the same authors, The Business of the Supreme Court at 
October Term, 1930, 45 Harv. L. Rev. 271 (1931); 41 Harv. L. Rev. 673 (1928). 

68 See Payne, op. cit. supra note 67. 
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mode of exercising that right and of invoking that relief, should be appli- 
cable to the appeal substituted for the old writ of error.*® Thus the old 
writ of error now became known as an appeal, but its characteristics re- 
mained unchanged otherwise.”° 

Beginning in 1930 the Supreme Court placed increasing emphasis upon 
the necessity of findings of facts in equity cases, by the adoption of 
Equity Rule 70}” (extended to the court’s action in granting or refusing 
interlocutory injunctions by an amendment as recent as November 25, 
1935), by which it is required that in deciding suits in equity, including 
those required to be heard before three judges, the court of first instance 
shall find the facts specially and state separately its conclusions of law 
thereon, and that these findings and conclusions shall be entered of rec- 
ord, and included in the record on appeal. By reason of this rule, and of 
the federal statutes regulating the trial of issues of fact to the court in 
jury-waived cases,” there is required in all cases tried to the court with- 
out a jury that findings of facts be made by the trial court and returned 
to the reviewing court on appeal. The court has shown its intention 
to enforce this rule and has emphasized the absolute need thereof as an 
aid in the sifting out of complex facts from voluminous records.” 

This trend toward the requirement of special findings is in accord with 
the practice in the states. Only two states, Illinois’4 and Michigan,’> have 


taken a definite step away from the practice of requiring or preferring that 
the trial court make findings of fact in cases tried to the court without a 


% 28 U.S.C.A. § 861b (1936). 
7° See Weinstein v. Black Diamond S.S. Corp., 31 F. (2d) 519 (C.C.A. 2d 1929). 


™ This was a new rule promulgated June 2, 1930, to take effect October 1, 1930. The 
amendment of 1935 was foreshadowed by Public Service Commission v. Wisconsin Telephone 
Co., 289 U.S. 67 (1933); of. Los Angeles Gas & Elec. Corp. v. Railroad Commission, 289 U.S. 
287, 330 (1933). 

” 28 U.S.C.A. §§ 773, 875 (1928), cited note 32 supra. 


73 ‘Our rules do not permit adequate opportunity for presentation of such cases as upon 
trial de novo.’”’ Butler, J., dissenting in Los Angeles Gas & Elec. Corp. v. Railroad Commis- 
sion, 289 U.S. 287, 330 (1933). Cf. also Public Service Commission v. Wisconsin Telephone 
Co., 289 U.S. 67 (1933). The necessity of reducing the record is stressed by Judge Chesnut, 
op. cit. supra note 5, although apparently questioned by Professor Blume, oP. cit. supra note 5. 
It is also stressed many times by Professor Frankfurter. See Frankfurter and Landis, op. cit. 
supra note 49, at 290; Frankfurter and Landis, op. cit. supra note 18, at 23, 30-35; Frankfurter 
and Landis, op. cit. supra note 67, at 278, particularly n. 16, giving some data concerning long 
records before the Supreme Court; also Brandeis, J., concurring in St. Joseph Stock Yards Co. 
v. United States, 298 U.S. 38, 86 (1936). 

74 Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 64(2). 


3 Mich. Court Rules 1933, rule 37, § 11. See also Final Report of the Michigan Procedural 
Commission, 111-12 (1929), for a presentation of the reasons which led Michigan to abolish 
the necessity of special findings. 
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jury. Of this attitude, the statute in Illinois affords a fair example. It is 
there provided that 


no special findings of fact or propositions of law shall be necessary in any case at law 
tried without a jury to support the judgment or as a basis for review.” 


It is to be noted that this provision is limited to cases at law, and that 
it is not a statement that no findings may be made, but merely that they 
are not essential to the support of the judgment or as a basis for review.” 
The procedure in both of these states is based upon a close following of 
the English practice, where the courts are not faced by the problem of 
crowded appellate dockets or of voluminous trial records. 

In some seven of the states is found no express statutory provision or 
court rule regarding the matter of special findings.”* But in the majority 
of the states of the union there are found, either in the statutes or in the 
court rules, definite provisions for the use and requirement of findings of 
fact in all cases tried to the court without the intervention of a jury, 
including both jury-waived and “equity” cases. In some nineteen of 
the states, there is a definite requirement that the court in such cases 
must make special findings of fact in writing and state them separate- 
ly from the conclusions of law.’? These include such states as California, 


% Smith-Hurd’s Ill. Rev. Stat. 1935, c. 110, § 64(2). 


77 For example, in the Michigan rule it is stated that ‘‘no special findings shall be required, 
but it shall be sufficient for the trial judge to find generally for or against the several parties,” 
but “‘the trial judge shall sign and file or dictate to the stenographer, an opinion in which he 
shall set forth his decision and the substance of the judgment with a concise statement of his 
reasons therefor, and where he awards damages, the manner in which he determined the 
amount.”’ 

In Illinois, where findings are made, as in Baker v. Himrichs, 359 Ill. 138, 194 N.E. 284 
(1934), it was held that, in a proceeding to contest an election, the finding of the trial judge 
who saw and heard the witnesses will not be disturbed on appeal unless it is palpably against 
the weight of the evidence; and in Mandel Bros., Inc. v. The Industrial Commission, 359 III. 
405, 194 N.E. 730 (1935), and Stellwagen v. The Industrial Commission, 359 Ill. 557, 195 N.E. 
29 (1935), it was held that a finding by the commission upon a contested question of fact will 
not be disturbed by the Supreme Court unless the conclusion reached is contrary to the 
manifest weight of the evidence, and where the commission has seen and heard the witnesses, 
its finding is entitled to great weight. In Weiniger v. Metropolitan Fire Ins. Co., 359 Ill. 584, 
195 N.E. 420 (1935), it was held that where co-partners who have insured their stock of goods 
against fire, bring a suit in equity on several policies covering the loss, the finding of the chan- 
cellor will not be disturbed on review where it is well within the range of the evidence, and not 
against its manifest weight. 


78 Delaware, Georgia, Maine, Maryland, Mississippi, Virginia, and West Virginia. 


79 Ark. Civ. Code 1934, § 364; Cal. Code Civ. Proc. 1933, §§ 633-634; Colo. Code, § 307 
(Courtright-Mills, 1933); Conn. Pr. Bk. 1934, § 232; Idaho Code 1932, §$§ 7-302, 7-305; 
Mass. Ann. L. 1932, c. 214, § 23; Mason’s Minn. Stat. 1927, § 9311 (supp. 1936); Nev. Comp. 
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Colorado, Connecticut, Massachusetts, Minnesota, New Mexico, North 
and South Carolina, Utah, Washington, and Wisconsin. In some twen- 
ty other states it is provided by statute or court rule that the court 
may make special findings of fact in such cases, and must do so where 
so requested by the parties.*° These states include Alabama, Arizona, 
Indiana, Iowa, Missouri, Montana, Nebraska, New York, Ohio, Okla- 
homa, Pennsylvania, Texas, and Wyoming. 

With this history we now come to the Act of June 19, 1934, under which 
the Supreme Court is proceeding to unite the law and equity procedures 
in the federal courts.* 

IV 

Before we attempt a final revaluation of proposed Rule 68 there are 
certain other factors which should be noted. The first is the crystalliza- 
tion in the equity courts themselves of principles of review which are self- 
denying ordinances, making the equity review in reality not widely dif- 
ferent from that at law. The importance of this factor lies in the fact 
that, while theoretically the review in cases in equity is that of a rehear- 
ing or a trial de novo, there have grown up certain well settled and often 
reiterated principles observed by equity courts in the consideration of 
findings of facts. The constant application of these principles to cases 
on review has resulted in a doctrine which when applied reaches con- 
clusions very closely analogous to those achieved in the review of actions 
at law. 

One of these principles announced by the courts of equity in the review 
of findings of facts is that the findings of the lower court on the facts will 
stand in the appellate court unless clearly erroneous, because the trial 


L. 1929, § 8783; N. J. Sup. Ct. rule 113 (1929); N. M. Stat. 1929, § 105-813; N. C. Code 1935, 
§ 569; N. D. Comp. L. Ann. 1913, § 7641; Ore. Code Ann. 1930, § 2-502; 1 S. C. Code 1932, 
§ 649; S. D. Comp. L. 1929, §§ 2525-26; Utah Rev. Stat. 1933, § 104-26-2; Vt. Pub. L. 1933, 
§ 2069; Wash. Rev. Stat. Ann., § 367 (2 Remington, 1932); Wis. Stats. 1931, § 270.33. 


8 Ala. Code 1929, § 9500; Ariz. Rev. Code 1928, § 3819; Ind. Ann. Stat., § 603 (Burns, 
1926); Iowa Code 1931, § 11435; Kan. Rev. Stat. Ann. 1923, § 60-2921; Ky. Codes Ann., 
Civil Prac. § 332 (Carroll, 1927); 2 Mo. Stat. Ann. 1932, §952; Mont. Rev. Code, § 9369 
(Choate, 1921); Neb. Comp. Stat. 1929, § 20-1127; N. H. Pub. L. 1926, c. 316, §. 12; N. Y., 
Parson’s Practice Manual, §§ 439, 440 (1934); Ohio Gen. Code 1926, § 11470; 1 Okla. Stats. 
1931, § 374; Pa. Sup. Ct. Equity Rules, rule 67 (1925); R. I. Gen. L. 1923, c. 337, § 6; Tenn. 
Code, § 8811 (6 Williams, 1934); Tex. Rev. Civ. Stat., § 2208 (6 Vernon, 1926); Wyo. Rev. Stat. 
1931, § 89-1321. Two doubtful states, whose decisions seem in accord with this practice, are 
Florida and Louisiana. The New York Code was amended by L. 1936, c. 915, to make it un- 
necessary for the judge to pass separately upon the parties’ requested findings and to permit 
him to incorporate the facts in his decision. See 2d Report, N.Y. Judicial Council, 199-211 
(1936). 

* Note 1 supra. 





208 THE UNIVERSITY OF CHICAGO LAW REVIEW 


judge has had the opportunity of seeing and estimating the credibility 
of the witnesses, an advantage which is not available to the appellate 
court. This is a canon of decision so well accepted that it is scarcely neces- 
sary to cite specific instances.** Another principle is that where the court 
below has considered conflicting evidence, and has made its findings and 
decree thereon, they must be taken as presumptively correct, and unless 
an obvious error has intervened in the application of the law to the facts, 
or some serious mistake has been made in the consideration of the evi- 
dence, they must be permitted to stand on review.*? 

The reviewing court in equity cases distinguishes between findings 
based on conflicting evidence and those based on undisputed evidence, 
between those based on oral testimony given in open court and those 
based on written documents and depositions, and accords to findings 
based on conflicting evidence or oral testimony in open court a high pre- 
sumption of correctness, which can be rebutted only by a clear showing 
of obvious error or mistake.*4 

The net result of the application of these principles is that reversals 
of equity cases for errors of fact are comparatively rare. A random 
sampling of some fifty-five cases between 1900 and 1934 shows only four 
reversals after examination of the facts, and these involve such matters 
as the ultimate conclusion of fraud or the infringement of copyright 


suits, matters, at least under some rulings, to be treated as essentially 


% Even Professor Blume, of. cit. supra note 5, at 71, states that “‘in literally thousands of 
cases courts of the United States have iterated and reiterated the supposed truth that a trial 
judge who sees and hears the witnesses is in a better position to determine issues of fact than 
an appellate court which gets its impressions from a cold, printed record.’’ He then argues 
that this ‘supposed truth’”’ became accepted before the days of court stenographers and has 
persisted in spite of the fact that it is now possible to reproduce the exact words of the wit- 
nesses. But the general experience seems to be opposed to Professor Blume’s view and more in 
accord with that of Judge Chesnut, op. cit. supra note 5, which he criticizes. The universally 
approved change from depositions to the taking of direct testimony in equity cases (see notes 
64 and 65 supra) witnessed this. Moreover, the appellate equity courts themselves seem to 
take another view in their anxiety to obtain a reduction of the records by insulating themselves 
against the testimony through the requirements of its reduction to narrative form and of 
findings of facts. Cf. supra note 73. 


83 See, for example, such cases as Gorham Mfg. Co. v. Emery-Bird-Thayer Dry Goods Co., 
104 Fed. 243 (C.C.A. 8th 1900); Lilienthal v. McCormick, 117 Fed. 89 (C.C.A. oth 1902); 
Silver King Coalition Mines Co. v. Consolidated Mining Co., 204 Fed. 166 (C.C.A. 8th 1913), 
cert. den. 229 U. S. 624 (1913); Butte and Superior Copper Co. v. Clark Montana Realty Co., 
248 Fed. 609 (C.C.A. oth 1918), cert. den. 247 U.S. 516 (1918); Unkle v. Wills, 281 Fed. 29 
(C.C.A. 8th 1922); Fienup v. Kleinman, 5 F. (2d) 137 (C.C.A. 8th 1925). 


84 See Simkins, Federal Practice 799 (1934), and cases therein cited. 
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questions of law. Five other cases were reversed on other grounds, while 
forty-six were affirmed.*s 

We have seen that in Professor Frankfurter’s view the requirement of 
special findings of fact in equity cases, emphasized since 1930 by amend- 
ment to the equity rules, led automatically to a restriction on the scope 
of review.** This point has not been passed on directly by the Supreme 
Court, although decisions of the circuit court of appeals have applied the 
former rule of review without apparently contemplating the possibility 
that a change had occurred.*’? Even if Professor Frankfurter is incorrect 
in the extent to which the rule goes, it is clear, however, that this require- 
ment will reinforce the presumption which the Court has already applied 
in favor of the trial court’s action. 


It should be noted, also, that the review at law is not wholly inflexible. 
In fact, there has already been a modification of the original rules of 


§s The cases were chosen at random from the citations under notes 1286-89 to the Federal 
Equity Rules appearing after 28 U.S.C.A. § 723 (1928), but with weighted distribution in the 
various circuits comparable to the total number of cases cited in the notes and with repre- 
sentative distribution as to subject matter. The following cases were reversed and remanded 
to the lower court on the basis of an examination of the findings: Ridge v. Healy, 251 Fed. 
798 (C.C.A. 8th 1918) (overreaching by attorney in contract for fee); Kansas City So. Ry. 
Co. v. May, 2 F. (2d) 680 (C.C.A. 8th 1924) (fraud); United States v. Mammoth Oil Co., 
14 F. (2d) 705 (C.C.A. 8th 1926) (fraud); Harold Lloyd Corp. v. Witwer, 65 F. (2d) 1 (C.C.A. 
gth 1933) (infringement of copyright). The following cases were reversed or vacated on other 
grounds than error in the finding: Rochester German Ins. Co. of Rochester, N. Y. v. Schmidt, 
162 Fed. 447 (C.C.A. 4th 1908); Semidey v. Central Aguirre Co., 239 Fed. 610 (C.C.A. 1st 
1917), cert. den. 243 U.S. 652 (1917); John T. Porter v. Java Cocoanut Oil Co., 4 F. (2d) 476 
(C.C.A. oth 1925), cert. den. 268 U.S. 697 (1925); Carey v. Donohue, 209 Fed. 328 (C.C.A. 6th 
1913); Moran v. Morgan, 252 Fed. 719 (C.C.A. 2d 1918). The last two were reversed on the 
law as applied to the facts found by the lower court. The other forty-six cases were affirmed, 
and the findings of the trial court approved. Since they continuously repeat and apply the 
“familiar rule” that the chancellor’s findings are “‘presumptively correct,’’ not to be disturbed 
“unless an obvious error has intervened in the application of the law, or some serious mistake 
has been made on the consideration of the evidence,’’ citation of all the cases would seem 
unnecessary. But it is instructive to note how overwhelmingly numerous the affirmances are 
as compared to the reversals. Instructive examples are Blank v. Aronson, 187 Fed. 241 (C.C.A. 
8th 1911) (from which the quotations are made); U.S. v. U.S. Shoe Mach. Co., 247 U.S. 32, 
41 (1918); American Rotary Valve Co. v. Moorehead, 226 Fed. 202, 203 (C.C.A. 7th 1915); 
Schlank v. Smith, 246 Fed. 686 (C.C.A. 8th 1917); Unkle v. Wills, 281 Fed. 29, 34 (C.C.A. 8th 
1922); Taylor v. Nevada Humboldt Tungsten Mines Co., 295 Fed. 112, 114 (C.C.A. oth 1924). 

% Note 61 supra. 


*7 Boynton v. Moffat Tunnel Improvement Dist., 57 F. (2d) 772 (C.C.A. roth 1932), cert. 
den. 287 U.S. 620 (1932); Johnson v. Umsted, 64 F. (2d) 316 (C.C.A. 8th 1933); Hopkins v. 
Texas Co., 62 F. (2d) 691 (C.C.A. roth 1933), cert. den. 290 U.S. 629 (1933); of. also Public 
Service Comm. v. Wisconsin Telephone Co., 289 U.S. 67 (1933); Los Angeles Gas & Elec. 


Corp. v. Railroad Comm., 289 U.S. 287 (1933); Martin v. Drexel Ice Cream Co., 80 F. (2d) 768 
(C.C.A. 7th 1935). 
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review in jury-waived cases, rules which concealed pitfalls for the lawyer 
and thus deservedly came into disfavor for reasons other than on the 
merits of the issue in which we are interested. It was difficult for counsel 
to secure an adequate review of a jury-waived case unless he had taken 
the two precautions of making a written waiver and, usually, of requesting 
and obtaining special findings. If he went to trial on oral waiver, he was 
held to have submitted the case to the judge as an arbitrator; and under 
the statute of 1865, as we have seen, it was only where special findings 
were had that the review could go to the sufficiency of the facts found 
to support the judgment.** In 1930 the jury waiver statute was amended 
to include waiver in open court, and the proposed Rule 68 requires special 
findings in all cases.*® It would seem, therefore, that these technical 
difficulties formerly such a trap to the lawyers will be a thing of the past, 
and the law review may therefore, on its side, tend to lose some of its 
sharper contours. One advantage of a single form of review would be the 
bringing to a culmination of these trends towards each other of the two 
reviews, while the adoption now of rules re-emphasizing the division might 
tend to administer a sharp check to them. Even as it is, the cases show 
that some review of the facts is had in examining the sufficiency of the 
facts to sustain the judgment.®° The tendency is now to incorporate this 

88 28 U.S.C.A. §§ 773, 875 (1928), cited notes 32-34, supra. For discussion of the appli- 
cable rules, see Fleischmann Co. v. U.S., 270 U.S. 349 (1926); Clark and Moore, op. cit. supra 
note 2, at 411-14 (1935), the latter pointing out that review could also be secured by obtaining 


rulings on propositions of law presented to the court and by motion for judgment. Cf. Sim- 
kins, op. cit. supra note 84, at 84-86. 


89 28 U.S.C.A. § 773 (1928), as amended May 29, 1930, c. 357, 46 Stat. 486 (1930), 28 
U.S.C.A. § 773 (1936), note 32 supra; for Rule 68 of the Preliminary Draft, see note 4 supra. 


9° For the cases, see extensive annotations to 28 U.S.C.A. § 877 (1928), particularly notes 
26-34. For reversals for erroneous conclusions, see French v. Edwards, 21 Wall. (U.S.) 147 
(1874); McLaughlin v. Pacific Lumber Co., 293 U.S. 351 (1934) (on motion for judgment); 
Order of United Commercial Travelers v. Shane, 64 F. (2d) 55 (C.C.A. 8th 1933). For the 
general rule, see Norris v. Jackson, 9 Wall. (U.S.) 125 (1869); Roogher v. Ins. Co., 103 U.S. 
90, 97 (1880); Lehnen v. Dickson, 148 U.S. 71, 78 (1893); Behn v. Campbell, 205 U.S. 403 
(1907); Troxell v. Delaware, L. & W. R. Co., 227 U.S. 434, 444 (1913); Churchill v. Buck, 102 
Fed. 38, 43-44 (C.C.A. 8th 1900); Anglo-American Land, Mortgage and Agency Co. v. Lom- 
bard, 132 Fed. 721 (C.C.A. 8th 1904), cert. den. 196 U.S. 638 (1904); Huglin v. H. M. Byllesby 
& Co., 72 F. (2d) 341 (C.C.A. 8th 1934). The case of Baltimore & Carolina Line v. Redman, 
295 U.S. 654 (1935), so much discussed as to the power of the appellate court to direct a judg- 
ment of dismissal on the merits instead of a new trial, is instructive here. In Redman v. Balti- 
more & Carolina Line, 70 F. (2d) 635 (C.C.A. 2d 1934), with Manton, Cir. J., dissenting, the 
testimony in an action of negligence was widely divergent; but the court ruled it insufficient 
to support the verdict and ordered a new trial. The Supreme Court denied a petition for 
certiorari by the plaintiff challenging the ruling on the insufficiency of the evidence (293 U.S. 
577 (1934)), but granted it to review the issue whether a new trial or a dismissal on the merits 
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rule of review into the statutes governing the newly created administra- 
tive tribunals. Witness the amendment to the Radio Act, which provides, 
with regard to review of orders of the Federal Radio Commission, “‘that 
the review by the court shall be limited to questions of law and that find- 
ings of fact by the commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appear that the findings of the 
commission are arbitrary or capricious.”* Contrast this rule with that 
stated for equity review, “that the court will not disturb the findings 
below unless they are clearly erroneous or manifestly against the weight 
of the evidence.” And it may be suggested that the gap between the 
two rules seems not overlarge, and that the law review may permit of 
a rule sufficiently extensive to do all that justice requires without inviting 
appeals on unwieldy records.% 

Another factor is the development of a vast number of administrative 
tribunals within the government and the crystallization of a form of re- 
view of the finding of such tribunals. Such tribunals include the Inter- 
state Commerce Commission,’4 the Federal Trade Commission,” the 


should be ordered (293 U.S. 541 (1934)), and eventually directed the judgment of the circuit 
court of appeals to be modified by substituting a direction for a judgment of dismissal on the 
merits in place of the direction for a new trial, and, as so modified, to be affirmed, thereby 


supporting a review of a case certainly on the border line between the weight and the sufficiency 
of the evidence. 


* 46 Stat. 844, c. 788 (1930), 47 U.S.C.A. § 96 (1936), now repealed in 47 U.S.C.A. § 402e 
(1936), note 98, infra; Federal Radio Commission v. Nelson Bros. B. & M. Co., 289 U.S. 266 
(1933). 

* Brown’s Guide to Federal and Bankruptcy Practice 509 (1933); ¢f., 30 Ill. L. Rev. 535 
(1936), cited note 62 supra. 


93 There seems to be no hard and fast distinction between questions of law and questions 
of fact; on debatable points the issue seems largely one of degree; and since there are so many 
cases on the border line between ultimate facts and conclusions of facts, i.e., law, the way is 
open to a court with understanding to accomplish substantial justice, whatever the formula. 
See discussion in Clark, op. cit. supra note 41, at 150-60; Cook, Statements of Fact in Pleading 
under the Codes, 21 Col. L. Rev. 416 (1921); Cook, ‘Facts’ and ‘Statements of Fact,’ post p. 
233; Isaacs, The Law and the Facts, 22 Col. L. Rev. 1 (1922); and ¢f. U.S. v. Wells, 283 U.S. 
102 (1931), on ultimate facts. The Connecticut court, which reviews only errors of law, includes 
conclusions of facts in that category. Dexter Yarn Co. v. American Fabric Co., 102 Conn. 529, 
129 Atl. 527 (1925). Messrs. Arnold and James (Cases and Materials on Trials, Judgments, 
and Appeals 833-34, n. 50 (1936)), point out that ‘‘the elasticity of these two escapes’’ of re- 
view of an error of law or of an arbitrary finding without evidence to support it, as is reserved 
by Brandeis, J., concurring in St. Joseph Stock Yards Co. v. U.S., 298 U.S. 38, 73 (1936), “‘is 
sufficient to give the Court almost complete power to review if it wants to take it.” 


94 See provisions in 15 U.S.C.A. § 21 (1928) (‘“The findings of the Commission or board as 
to the facts, if supported by testimony, shall be conclusive’’). 


95 See provisions in 15 U.S.C.A. § 45 (1928). 
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Securities and Exchange Commission,” the National Labor Relations 
Board,®’ the Federal Communications Commission, formerly the Radio 
Commission,” as well as functions of executive officers such as the Secre- 
tary of Agriculture.°® They are set up for the purpose of dealing with a 
specified class of cases, and are composed of men who are assumed to have 
particular skill and knowledge in the fields in which they act. They are 
to hear and examine witnesses and reports, which are of a technical and 
particularized nature, and report their findings of fact as based on such 
examination. 

These findings of facts and the report thereon are subject to judicial 
review, and it is instructive to consider the trend of the decisions on re- 
view in these cases. These findings of commissions and boards are re- 
turned to the reviewing court, with the report of the commission and the 
evidence upon which the findings are made." The testimony and evi- 
dence in these cases is voluminous and often of a technical character, 
which would render it.exceedingly difficult to review de novo. On the other 
hand, the matter in controversy in these cases is often of profound gov- 
ernmental and political significance, especially in those cases where the 
commission is itself the party complaining in investigation of an infringe- 
ment of a statute. These problems have made the matter of review of 
these cases an exceedingly delicate task, particularly in the rate cases. 

In approaching this problem the courts were possessed of the analogy 
presented by these cases to those where a special master was appointed 
by the court to hear and pass upon testimony and evidence and to report 

% See Act of June 6, 1934, § 25(a), c. 404, 48 Stat. 881, go1-2 (‘‘The finding of the Com- 
mission as to the facts, if supported by substantial evidence, shall be conclusive.”” But the 


Court may order the Commission to hear additional material evidence which had not been 
brought forth before for reasonable grounds). 

97 See 29 U.S.C.A. §§ 160e, 160f (1936) (similar to note 94 supra, substituting ‘“‘evidence”’ 
for ‘‘testimony’’). 

9 47 U.S.C.A. § 96 (1936), cited in note 91 supra, was repealed by the Communications 
Act of 1934 (June 19, 1934, c. 652, § 609, 48 Stat. 1105, 47 U.S.C.A. § 602 (1936), and the 
power formerly possessed by the Radio Commission to regulate radio matters was given to 
the Federal Communications Commission. 47 U.S.C.A. § 301 e seg. (1936). The provisions 
limiting review which were in the Radio Act, cited in the text at note 91 supra, are repeated 
as to the Federal Communications Commission by 47 U.S.C.A. § 402e (1936). 


99 St. Joseph Stock Yards Co. v. U.S., 298 U.S. 38 (1936), commented on in 50 Harv. L. 
Rev. 78 (1936); Tagg Bros. & Moorhead v. U.S., 280 U.S. 420 (1930); Acker v. U.S., 56 Sup. 
Ct. 824 (1936). 

100 Where findings are not made, the court will not search the record to ascertain the basis 
of the decision, but will remand the case for the drafting of findings. See Public Service Comm. 
v. Wisconsin Telephone Co., 289 U.S. 67, 70, 71 (1933); Atchison, T. & S. F. Ry. Co. v. U.S., 
295 U.S. 193, 201-2 (1935); but see U.S. v. B. & O. Ry. Co., 293 U.S. 454, 465 (1935). As to 
the necessity of findings by the President ‘“‘as to the existence of the required basis of his 
action,” see Panama Refining Co. v. Ryan, 293 U.S. 388, 431 (1935). 
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his findings thereon. In those cases the report of the master was to be 
treated as presumptively correct, but was to be subject to review by the 
court, and the court might adopt the same, or modify or reject it in whole 
or in part, when the court was satisfied fully that error had been com- 
mitted.’™ In the case of findings of commissions, however, the court was 
presented with findings of fact by a board of experts in such matters, and 
the recent decisions in the Supreme Court have pointed out again and 
again that it is not the province of the court on review to substitute its 
judgment for that of the commission,'” and that the findings of the com- 
mission, if supported by testimony, shall be conclusive.**? Thus the find- 
ings of a commission are coming more and more to be regarded in the 
same light as the verdict of a jury of experts, and not as a mere advisory 
opinion to the court. In recent acts it is stated expressly as a part of the 
legislation.**4 


tot See Federal Equity Rule 614 promulgated May 31, 1932, 28 U.S.C.A. following § 723, 
at p. 3 (1936). 

10a See Adams v. Mills, 286 U.S. 397, 407 (1932), and Florida v. U.S., 292 U.S. 1, 12 (1934); 
cf. cases in note 99 supra, also in notes 103, 104, 106, 108, infra. 

3 The cases are very numerous. The following citations, in addition to those given else- 
where in this article, are only illustrative: Federal Trade Comm. v. Algoma Lumber Co., 291 
U.S. 67, 73 (1934); Federal Trade Comm. v. Keppel & Bros., 291 U.S. 304, 314 (1934); Termi- 
nal Warehouse Co. v. Penn. Ry., 56 Sup. Ct. 546 (1936); B. & O. R. R. v. U.S., 56 Sup. Ct. 
797 (1936); Goss v. Federal Radio Comm., 67 F. (2d) 507, 508 (App. D. C. 1933); Federal 
Trade Comm. v. Hires Turner Glass Co., 81 F. (2d) 362 (C.C.A. 3d 1935); Cf. G. C. Henderson, 
The Federal Trade Commission, c. III, also pp. 336-37 (1924). 

A report of the Committee on Administrative Law of the American Bar Association, in 
advocating the establishment of a court of administrative justice, urges as a function of such 
court the review of administrative findings and makes objection to the present rule, which it 
regards as well settled. Report of the Special Committee on Administrative Law, Advance 
Program, 59th Annual Meeting 1936, 209, 213, 219. And see also McGuire, Proposed Reforms 
in Judicial Review of Federal Administrative Action, 19 A.B.A.J. 471 (1933). But see the ex- 
cellent article, R. M. Cooper, The Proposed U.S. Administrative Court, 35 Mich. L. Rev. 193, 
248-49 (1936), referring to the constitutional problem stated below. See note 105 infra. 

The much controverted question raised by Crowell v. Benson, 285 U.S. 22 (1932), that the 
Supreme Court must review ‘‘constitutional facts,” that is, must review the findings to the 
extent to see that constitutional rights are not violated, while it may in practice greatly affect 
the scope of review, yet, however it may eventually be settled, it does not controvert the 
theory; for the issue of constitutionality is necessarily a legal one and the real debate is as to 
how inclusive that issue shall be made. Cf. Dickinson, Crowell v. Benson: Judicial Review of 
Administrative Determinations of Questions of ‘‘Constitutional Fact,” 80 U. of Pa. L. Rev. 
1055 (1932); 41 Yale L. J. 1037 (1932); 21 Calif. L. Rev. 266 (1933); and so Harv. L. Rev. 78 
(1936), on St. Joseph Stock Yards Co. v. U.S., 298 U.S. 38 (1936), cited note 99 supra. 

104 “The findings of the board as to the facts are made conclusive by section 10(c), 29 U.S. 
C.A. § 160(c) (1936).”” National Labor Relations Board v. Associated Press, 85 F. (2d) 56 
(C.C.A. 2d 1936), citing Federal Trade Comm. v. Algoma Lumber Co., 291 U.S. 67 (1934); 
Florida v. U.S., 292 U.S. 1 (1934); and Helvering v. Rankin, 295 U.S. 123 (1935); cf. note 91 
supra. 
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The rulings of the court with reference to the Radio Act in this con- 
nection are instructive. Before the amendment referred to above, the 
District of Columbia Court of Appeals was directed to review the evi- 
dence and revise the decision appealed from and enter such judgment as 
to it might seem just. This provision made the court a superior and revis- 
ing agency in the administrative field, and consequently its decision was 
not a judicial judgment reviewable by the Supreme Court."®® But the 
amendment was held, however, in the Nelson case to be sharply in con- 
trast with the previous grant of authority: ‘The limitation manifestly 
demands judicial, as distinguished from administrative, review.”’ And 
hence this being a judicial review it was within the function of the court 
to consider it." Although the point is not now open, in view of the his- 
tory of the chancery courts, it would seem that the equity review in like 
measure is an administrative one, as compared to the law review which 
is a judicial one. The equity review treats the trial judge with no more 
favor than were administrative experts under some, at least, of the earlier 
acts, now definitely being superseded. 

The distinction in form of review becomes more troublesome where a 
choice of method is open to the parties. Thus, as we have seen, the dis- 
trict court has concurrent jurisdiction under the Tucker Act with the 
court of claims as to claims against the government not exceeding $10,000. 
As matters now stand, the review from either tribunal is the same and is 
limited.**? With the proposed Rule 68, unless a special exception is to 
be made, an exception not yet suggested, the review of cases coming from 
the two tribunals will be quite different. A similar situation will occur 
as to claims for tax refunds made either in a district court or directly 
from the board of tax appeals to the circuit court of appeals.’ If the 
former is to be subjected to full review while the latter remains as at 
present, there is incentive to jockeying for position in these cases, and 

ts Federal Radio Comm. v. Virginia Electric Co., 281 U.S. 464 (1930); cf. Harvey v. United 
States, ro5 U.S. 671, 691 (1881) (“equity jurisdiction conferred in a special case by a special 


act”’). See Cooper, Joc. cit. supra note 103; W. G. Katz, Federal Legislative Courts, 43 Harv. L. 
Rev. 894 (1930); 29 Mich. L. Rev. 766 (1931). 


16 Federal Radio Comm. v. Nelson Bros. B. & M. Co., 289 U.S. 266 (1933). 


107 See notes 56 and 57 supra. For review in bankruptcy see Jn re 620 Church St. Bldg. 
Corp., 57 Sup. Ct. 88 (1936), and Brown, op. cit. supra note 55, at 526; for review on certain 
anomalous and miscellaneous appeals see Brown, id., at 501, 502. 


108 26 U.S.C.A. §§ 617f, 641, 641¢ (1935), 28 U.S.C. § 41 (20) (1926); Helvering v. Rankin, 
295 U.S. 123 (1935); Comm. of Internal Revenue v. Field, 67 F. (2d) 876 (C.C.A. 2d 1933); 
Comm. of Internal Revenue v. Newbury, 80 F. (2d) 631 (C.C.A. 7th 1935); Comm. of Internal 
Revenue v. H. F. Neighbor’s Realty Co., 81 F. (2d) 173 (C.C.A. 6th 1936); Beech v. Comm. 
of Internal Revenue, 82 F. (2d) 42 (C.C.A. 3d 1936). 
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the development of clear cut and certain rules of substantive law, upon 
which business men may rely, is impeded.'*® 

A third factor to be considered is the attitude of the state courts. Here 
there is the greatest variation. A substantial number of jurisdictions have 
extended the equity review substantially as provided in Rule 68."° Per- 
haps a still larger group give lip service to the old line of demarcation, but 
construe away its force by extensive application of the presumption in 
favor of the trial court’s finding.“* The state codes, too, reflect the dif- 
ficulties occasioned by the divided procedure on appeal requiring resort 
to historical distinctions for the purpose of appeal, if for no other."* Some 
eight or nine states have, however, completely assimilated the review of 
equity cases in that of the law."3 In these states the difficulty as to the 
separate rules is done away with, and all cases are treated alike. It does 


19 Judge Chesnut and Professor Blume, op. cit. supra note 5, present somewhat diverse 
views as to the effect of these various reviews in accelerating or reducing waiver of jury trial 
by the parties. Perhaps conclusive evidence cannot be afforded on this question, but statistics 
from one of the states applying the law review to all cases—Connecticut—shows an unusually 
large waiver of jury cases in all kinds of actions, negligence, contract, or what not, and demon- 
strates, at least for that jurisdiction, that unitary review has certainly had no deleterious 
results in this regard, See Clark and Shulman, Jury Trial in Civil Cases—A Study in Judicial 
Administration, 43 Yale L. J. 867 (1934). It is doubtful if the parties at the time waiver is had 
and before trial are then anxious to look forward to extensive appeal or are then greatly influ- 
enced by the possibility of extending the appeal. 


"0 See note to Rule 68, Preliminary Draft, p. 18, listing, with citations, the following sixteen 
jurisdictions: Alabama, California, Colorado, Illinois, Minnesota, New Jersey, New York, 
North Dakota, Oklahoma, South Dakota, Texas, Utah, Vermont, Washington, West Virginia, 
Wisconsin; with, however, possible doubt as to California and Washington. 


™ Cf., for example, Adams v. Silverman, 280 Mass. 23, 182 N.E. 1 (1932) (findings of fact 
made by the trial judge after hearing oral testimony cannot be reversed on appeal, ‘‘unless 
they appear to be plainly wrong’); and Barry v. Merrill, 85 N.H. 525, 161 Atl. 34 (1932). The 
states included are those not listed in notes 110 supra and 113 infra. 


12 See, e.g., Sherwood v. Sherwood, 44 Iowa 192 (1876); Di Menna v. Cooper & Evans Co., 
220 N. Y. 391, 115 N.E. 993 (1917); Carroll v. Bullock, 207 N. Y. 567, tor N.E. 438 (1913); 
Learned v. Tillotson, 97 N. Y. 1 (1884); Campbell v. Gowans, 35 Utah 268, 100 Pac. 397 
(1909); and ¢f. also Liberty Oil Co. v. Condon Nat. Bank, 260 U.S. 35 (1922); Joyce v. Hum- 
bird, 78 F. (2d) 386 (C.C.A. 7th 1935), commented on in 3o Ill. L. Rev. 535 (1936). 


13 See Arizona, Franklin v. Havalena Mining Co., 18 Ariz. 201, 216-17, 157 Pac. 986 (1916) 
(interpreting the effect to be given to § 3819 of the Revised Code); Connecticut, Meriden Trust 
and Safe Deposit Co. v. Miller, 88 Conn. 157, 90 Atl. 228 (1914); Idaho, § 11-219 Code (1932), 
see also Lisenby v. Inter-Mountain State Bank, 33 Idaho 1o1, 190 Pac. 355 (1920); Kansas, 
Laycock v. Study, 141 Kan. 756, 761, 44 P. (2d) 220 (1935); Kentucky, § 331 (2), Carroll’s Code 
of Civ. Practice; Nevada, c. 90, § 15 Stat. (1935), in the light of the older case State of Nevada 
v. Yellow Jacket Silver Mining Co., 5 Nev. 415, 418 (1868); New Mexico, §§ 105-2520, 105- 
813 Stat. (1929), Fraser v. State Savings Bank, 18 N.M. 340, 137 Pac. 592 (1912); North Caro- 
lina, art. IV, § 13 of the constitution; Pennsylvania, § 1165 Purdon’s Stat. tit. 12 (1931), 


Brinton v. Davidson, 308 Pa. 371, 373, 162 Atl. 905 (1932), Equitable Life Ass. Soc. v. Klein, 
315 Pa. 156, 173 Atl. 188 (1934). 





216 THE UNIVERSITY OF CHICAGO LAW REVIEW 


not appear that appeals are not fairly decided, but, if one can judge by 
reading the reported cases, there seems to be a real gain in simplicity 
of procedure. 

In this connection the English procedure should be noted. While it 
has afforded us many fine examples of procedural reform," it presents in 
the matter of review a different situation from that which we face in this 
country. The high cost of appeals in that country serves as a sufficient 
deterrent to promiscuous appeals. The fact that the presence or absence 
of a jury trial in that country is a matter of discretion with the court, and 
not a mandate of the constitution, places a different emphasis upon the 
review of findings. Nevertheless, despite the fact that the Rules of the 
High Court of Judicature in England announce that all appeals to the 
Court of Appeal shall be by way of a rehearing,"’ the English courts have 
accorded a high presumption of correctness to findings of facts in the trial 
court.""° 

It should be seen, too, that the English concept of a rehearing of the 
case is designed to secure affirmation unless there is real error, not wider 
review and more extensive control over the action of the trial court. In 
other words, the English idea of review is not facilitated by the equity 
review; it is approximated, perhaps to the extent permissible under our 
constitutional protection of jury trials, by the federal statutes, reiterated 


in the proposed rules, against reversals except for material error affecting 
the substantial rights of the parties."*” 


V 


Here, then, is the background against which the choice of the proper 
rule of review must be made. 


Continuance of the old division as fixed essentially by historical acci- 
dent, to wit, the place where chancery jurisdiction finally became settled, 
is definitely undesirable as requiring the upper court to make distinctions 
which it is the main purpose of the new reform to avoid. 


4 For example, the new Proposed Rules of Procedure in District Courts have borrowed 
in many particulars from the English practice. 

™s Order LVIII, rule 1 of the Rules of the Supreme Court of Judicature, Annual Practice 
1935, at 1235, provides that all appeals to the Court of Appeal shall be by way of a rehearing. 

"6 For example, Lord Halsbury in the case of Montgomerie & Co. v. Wallace-James, [1904] 
A.C. 73, 75, states: ‘‘Where a question of fact has been decided by a tribunal which has seen 
and heard the witnesses, the greatest weight ought to be attached to the finding of such a 
tribunal. It has had the opportunity of observing the demeanour of the witnesses and judging 
of their veracity and accuracy in a way that no appellate tribunal can have.’”’ To the same 
effect see the opinion of Lindley, L. J., in the case of Coghlan v. Cumberland, [1898] 1 Ch. 704, 
705, and of Lord Dunedin in Cooper v. General Accident, etc., Corp., [1922] 2 Ir. R. 214. 


™7 28 U.S.C.A. §§ 391, 777 (1928), Rules 50, 70, Preliminary Draft, loc. cit. supra note 1. 
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Extension of the equity review to jury-waived cases as suggested in 
Rule 68 has a definite appeal to those who feel that at least a second 
review by an upper tribunal of more than a single judge is necessary for 
the proper control of the trial court’s action. It cannot be extended to 
jury trials because of the express provisions of the Seventh Amendment. 
It does afford a fairly flexible system not bound by definite rule, with 
potentially at least very extensive power in the appellate court. 

Nevertheless, our history would seem to indicate considerable insist- 
ence on the view that the right of appeal should be restricted. This is 
based in part on the protection from a plethora of cases of our important 
federal appellate courts, notably the Supreme Court of the United States, 
through a reduction in both the number of appeals and the records in 
those cases where appeals are allowed. It is also based upon the feeling 
that the trial judge’s reaction to the witnesses is on the whole more de- 
pendable than those to be obtained only from the printed record, a feeling 
which has resulted in a restriction of the equity review in practice. 

An extension of review at the present time would appear out of keeping 
with this history. It would also present definite problems of conflicts as 
to other important federal cases, notably claims against the United 
States, claims for tax refunds, and appeals from administrative tribunals. 
It would continue a divided practice on appeal and prevent the simplicity 
and uniformity of one single concrete rule. On the whole, therefore, hav- 
ing in mind the advantages of simplicity and uniformity, of compatibility 
with other federal jurisdiction, of reducing appeals and complex records, 
of giving due weight to the findings of the judge who actually hears the 
witnesses, and of limiting reversals except on substantial grounds while 
nevertheless affording ample power to correct where necessary, there 
would seem a substantial basis for argument in support of extending the 
law review, perhaps stated in the very words of the amendment to the 
Radio Act quoted above, to all cases alike. 





FINDINGS OF FACT AND CONCLUSIONS OF LAW 
IN CASES WHERE JURIES ARE WAIVED 


Epson R. SUNDERLAND* 


"es by jury is a somewhat complicated process. Two judicial 


agencies divide the field between them, one dealing with issues of 

fact and the other with matters of law. But the two proceedings 
are mutually dependent. The court is required to determine what issues 
of fact are present in the case and to convey that information to the jury, 
whereupon it becomes the exclusive duty of the jury to decide those 
issues. The court is also required to determine what principles of law 
should control the case, but it is not essential that the jury be informed 
regarding them unless the jury is to apply the law to the facts. This is a 
proper but not a necessary jury function, for under our traditional con- 
ception of the judicial process either the jury or the court may be per- 
mitted to perform it. If the application is to be made by the jury the 
court must inform it as to what those principles are, while if the court is 
to make the application the jury must inform the court what facts are to 
be deemed established. In either event, therefore, one agency must com- 
municate its conclusions to the other. 

The technique which the common law developed for securing the neces- 
sary co-operation between the judge and jury in this joint proceeding was 
reasonably convenient and effective. The judge stated to the jury what 
issues of fact there were in the case. If a special verdict was to be ren- 
dered he did this by submitting written questions to be answered in writ- 
ing by the jury, or by submitting alternative statements of facts, one or 
the other of which was to be selected and approved by the jury in ac- 
cordance with its view of the evidence. To the facts so established by the 
special verdict the judge then applied the law by rendering such a judg- 
ment as the law and the facts required. 

If the verdict was to be general, the judge orally stated to the jury what 
principles of law it should apply to the facts which it might find. The jury 
thereupon made the application by rendering a verdict for one party or 
the other, as the law and the facts required, without, however, expressly 
stating what those facts were. The court then rendered judgment in 
accordance with this verdict. 

* Professor of Law and Legal Research, University of Michigan. 
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This formal and somewhat elaborate procedure was entirely due to the 
simultaneous use of two different agencies for dealing with the contro- 
versy. If one agency alone, either the jury as in the early days of the com- 
mon law, or the judge as in the chancery courts, had been authorized to 
deal with the whole case, these methods for the communication of informa- 
tion between judge and jury would no longer serve any useful purpose in 
the trial of the case. 

When, accordingly, waiver of juries in law actions was authorized, 
there was no necessity, from the point of view of trial convenience, for 
retaining any counterpart of the mechanism by which court and jury com- 
municated with each other. By combining both functions in the judge 
he could proceed directly to decide the case, without, as judge, expressly 
informing himself, as jury, what legal principles should be employed in 
reaching a general decision, or as jury, expressly informing himself, as 
judge, what facts had been found. 


I. LEGISLATION REGARDING FINDINGS 


England and the British dominions, in adminstering non-jury cases at 
law, completely abandoned all those features of the common law trial 
which were based upon the division of functions between judge and jury. 
The English rule simply provides that ‘The judge shall, at or after the 
trial, direct judgment to be entered as he shall think right.’’* No formal 
statements are required from the judge as to the issues which he considers 
material or as to the principles of law which he considers controlling. He 
is not required, in his capacity as jury to formally make findings of fact, 
either general or special, to which, in his capacity as judge, he applies the 
law which he has announced. He merely proceeds, in the informal man- 
ner of a chancery judge, to hear the case and decide it. Mr. Odgers de- 
scribes the whole process in a single sentence: “In non-jury cases he [the 
judge] gives judgment at the conclusion of counsels’ speeches, stating his 
reasons.’”? Even the reasons are not required, and some of the approved 
forms do not contain them.’ Nothing need be stated by the judge beyond 
sufficient facts and directions to enable the clerks in the proper depart- 
ment to enter the correct judgment.‘ 

This simple method of conducting non-jury trials is followed in a few 

* Order 36, rule 39. Similar provisions are found in the dominions: Ontario Jud. Act, rule 


55 (1915); Australia, Order 33, rule 22; Queensland, 3 Pub. Gen. Acts 1911, Rules of Court, 
Order 39, rule 37. 


? Odgers, Pleading and Practice, § 339 (11th ed.). 
3 Chitty’s Forms 445 (1931); See Ontario Jud. Act 1915, Rule 264, n.p. 723. 
4 England, Order 36, rule 41; Order 41, rule 2; Australia, Order 33, rule 23. 
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American states. In three of the New England states: Maine,’ Massa- 
chusetts,° and Vermont;’ two central Atlantic states: Virginia,* and West 
Virginia ;? and three southern states: Florida,’® Louisiana," and Missis- 
sippi,” no special rules or regulations seem to be prescribed for the con- 
duct of non-jury trials. The judges are merely authorized to hear and 
determine such cases, or the authority to do so is inferred from the exist- 
ence of the right to waive a jury. In Michigan by court rule adopted in 
1931," and in Illinois by statute enacted in 1933,’ the characteristic 
analogues of the jury trial, namely the separate findings of fact and con- 
clusions of law, have been declared to be unnecessary for any purpose, 
and in a number of other states, statutes formerly requiring them have 
been repealed.'s 

But in the great majority of the jurisdictions in this country trials 
without a jury have been complicated by more or less elaborate require- 
ments for retaining the counterparts of the procedure at common law 
developed in jury cases. 

It was the evident purpose of the New York Practice Commission of 
1848 to provide a trial procedure in non-jury cases free from every ves- 
tige of the common law jury technique. The model before them was the 
trial in equity. In their first report the Commission discussed the question 
whether law and equity cases could be tried by a uniform method, and 
concluded without hesitation that a trial by the court was equally applica- 
ble to both. The equity requirement of written testimony, it was pointed 
out, was a wholly unnecessary and immaterial feature, which could with 
great advantage be eliminated. So modified, the equity method of trying 
issues of fact was entirely suitable for jury-waived cases at law. 

This theory was embodied in section 267 of the Code of 1849, which 
provided, without further elaboration, that “Upon a trial of a question 
of fact by the court its decision shall be given in writing, and filed with the 

Judgment upon the decision shall be entered accordingly.” 

5 Me. Rev. Stat. 1930, c. gt, § 26. 

6 Mass. Ann. L., 1933, c. 231, § 77. 

7Vt. Pub. L., 1933, § 2069. 

8 Va. Code 1930, § 6012; see also Bagby’s Md. Code 1924, art. 75, §§ 100, 133. 

9 W.Va. Off. Code 1931, c. 56, art. 6, § 11. ™ Dart’s La. Prac. Code, § 494 (1932). 

© Fla. Comp. Gen. L. 1927, § 4358. ™ Miss. Code 1930, §§ 577, 580, 587. 

13 Mich. Ct. Rules, rule 37 (1931 and 1933). 

4 Civ. Prac. Act 1933, § 64. 

8 Some of these statutes are hereinafter referred to. 

*6 Field, Speeches, Arguments and Miscellaneous Papers 270. 
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The foregoing provision, which is substantially identical with the mod- 
ern English rule in non-jury cases, if examined by a mind strongly im- 
pressed with the common law pattern and determined to retain every- 
thing reminiscent of the old procedure not expressly abolished, could per- 
haps be interpreted as not excluding the use of conclusions of law and 
findings of fact as substitutes for the court’s instructions and the jury’s 
verdict. In an early case Hand, J., observed that the statute was “‘very 
obscure in relation to trial by the court,” and “unless the decision finds 
all the facts distinctly traversed .... it will be very difficult for the 
parties to know and protect their rights in any future suit, and the record 
must necessarily be imperfect, . . . .” and he concluded that, by analogy 
to the former practice, special findings should be made on all the issues."? 

The reason here given is not convincing, for the common law general 
verdict, which was the form of verdict ordinarily used, never disclosed 
the particular facts found and yet it had caused no practical difficulty 
when it became necessary to establish a prior recovery. The real objec- 
tion to the simplified practice was perhaps an unconscious professional 
hostility to a departure from familiar forms. But whatever the explana- 
tion, it was not long until an amendment of section 267 found its way into 
the statutes which largely nullified the purpose of the Field Commission. 
By this act, passed in 1860, it was provided that the decision “shall 
contain a statement of the facts found, and the conclusions of law sepa- 
rately,” and that “judgment upon the decision shall be entered accord- 
ingly.” 

This statute was the forerunner of a vast amount of legislation which, 
in a majority of the states of this country, imposed upon non-jury trials 
many of the technical features incident to trials by jury at common law. 

The extraordinary amount of variation among American statutes deal- 
ing with written findings and conclusions is persuasive evidence of a want 
of any sound theory of procedural policy upon which they might be sup- 
posed to rest. Some require findings of fact but not conclusions of law, 
while others require both. Some make one or both obligatory in all cases, 
some require them only when specially requested, and some require them 
unless they are waived. Some statutes permit either general or special 
findings, others require all findings to be special, others permit general 
findings unless one of the parties requests that they be special, or unless 
one of the parties shall make such request “with a view to excepting to 
the decision of the court,” and others are silent as to their form. Under 
most statutes findings are equally necessary in law and equity cases, but 


*7 Gilchrist v. Stevenson, 7 How. Pr. (N.Y.) 273 (1852). 
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some statutes apply only to actions at law. Some make the finding a part 
of the record, others are silent on the point. 

This want of a settled and uniform practice among the several states 
finds a parallel in the want of continuity in the statutory policy of many 
of the individual states. Thus, New York required no findings in its 
Code of 1848, but in 1860 separate findings of law and fact were made 
obligatory. In 1895 it was provided that the decision ‘“‘may state sepa- 
rately the facts found and the conclusions of law.’’*® In 1903 obligatory 
special findings were restored;”° in 1934 a general finding was made per- 
missive unless the parties stipulated for special findings;* and in 1936 
special findings were required but might be either oral or written.” 

In California findings were required in every case, under the law of 
1851;73 in 1866 they were required only if requested by either party ;74 and 
in 1872 they were required in all cases unless expressly waived.” 

In Colorado it was provided by the Code of 1877 that findings should 
be made in all cases if required by either party,”° but this provision is not 
found in the Code of 1887. Nevada required separate findings of law and 
fact in 1861,7’ but this was repealed in 1915.7* In New Jersey prior to 1912 
there was no requirement for findings, aside from a general provision that 
the report or determination of the court should be entered in the min- 
utes,”® but in the Practice Act of 1912 findings were required.*° Missis- 

8 The statutes now requiring findings of some kind under some of the conditions here men- 
tioned are the following: Ala. Code 1928, § 9500; Ariz. Rev. Code 1928, § 3819; Ark. Civ. 
Code 1934, § 364; Cal. Code Civ. Proc. 1931, §§ 632-34; Conn. Gen. Stat. 1930, § 5660; Idaho 
Code 1932, §§ 7-302, 7-304; Burns Ind. Stats. 1933, §§ 2-2101, 2-2102; Iowa Code 1931, 
§ 11435; Kan. Rev. Stats. 1923, § 60-2921; Mo. Rev. Stats. 1929, § 952; Mason’s Minn. Stats. 
1927, §9311; Mont. Rev. Code 1921, §§ 9366-8; Neb. Comp. Stats. 1929, § 20-1127; Nev. 
Comp. L. 1929, § 8783; N.J. Prac. Act 1912, rules 74, 75; N.Y.L. 1936, c. 915; N.C. Code 1931, 
§ 569; N.D. Comp. L. 1913, §§ 7638-40; Throckmorton’s Ohio Code 1934, § 11421-22; Okla. 
Stats. 1931, § 374; Ore. Code 1930, § 2-502; Purdon’s Pa. Stats. 1931, tit. 12, § 689; R.I. Gen. 
L. 1923, § 4911; S.C. Code 1932, § 649; S.D. Comp. L. 1929, §§ 2525-27; Shannon’s Tenn. 
Code 1932, § 8811; Tex. Comp. Stats. 1928, §§ 2208, 2209; Utah Rev. Stats. 1933, §§ 104-26-2, 


3; Remington’s Wash. Rev. Stats. 1932, §§ 367, 368; Wis. Stats. 1933, § 270.33; Wyo. Rev. 
Stats. 1931, §§ 89-1321; 28 U.S.C.A. § 773 (1934). 


79 Parson’s Code 1899, § 1022 (italics added). 

2 Parker’s Code 1904, § 1022. 

* Cahill’s N.Y. Civ. Prac. Act, § 440a (1934). 

™ Id. at § 440, as amended by Laws of 1936, c. ors. 

23 Laws, 1851, second session, pp. 78-79. 27 Sec. 180. 

4 Laws 1865-6, p. 844. 28 Comp. L. 1929, § 8783, note. 
3 Code of 1872, § 632. 79 Comp. L. 1910, p. 4100, § 154. 
* Code, § 18s. 3° Rule 74. 
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sippi had a provision for findings of fact and law in its Code of 1871, but 
the revised code of 1880 omitted it.** 

An examination of the questions which have arisen out of these various 
provisions for findings will show how troublesome they have been and how 
little they have contributed toward an efficient administration of justice 
in the trial courts. 


II. CONCLUSIONS OF LAW 


These correspond to the instructions given by the court to a jury when 
it renders a general verdict and to the rules which the court applies when 
it renders judgment upon a special verdict. Most states which require 
findings of fact also require findings or conclusions of law, though Alabama 
and Connecticut do not. On the other hand, Maryland requires only 
conclusions of law. 

Requirements for stating both conclusions of law and findings of fact 
carry the analogy of the jury technique beyond what the common law 
itself ever contemplated. It was only when the jury rendered a general 
verdict that formal propositions of law were stated by the court in giving 
or refusing instructions. When a special verdict was rendered the court 
was never required to formally spread upon the record the conclusions of 
law which it chose to apply in rendering judgment upon that verdict. 

But in spite of the great extension and mandatory terms of the require- 
ment for conclusions of law, it has become practically a dead letter. To 
reverse a correct judgment because no conclusions of law were stated or 
because the court stated wrong conclusions, would be absurd. As the 
Supreme Court of California said in Haffley v. Maier: 


The judgment was right on the undisputed facts, though a wrong reason was given 


for it. But we do not reverse for what we regard as bad logic, but for what we consider 
bad law.33 


If it should be held that the court committed error in stating incorrect 
conclusions of law, yet after a correct judgment has been rendered such 
error would be without prejudice and ought to be given no consideration. 

Thus, in Nelson v. Ferris, the court said: 

As the only error set up in the record is the judge’s conclusion of law from the facts 
found, we are only required to consider whether the facts found support the judgment. 
If they do so, it is not very important to inquire whether the conclusions of law apart 
from the judgment are correct or not. Unless the plaintiff has been injured by the 
judgment it will not be disturbed.54 

s* Code of 1871, § 650; compare Code of 1880. 

# Md. Ann. Code 1924, art. 75, § 1009. 


33.13 Cal. 14, 15 (1859). 34 30 Mich. 497, 498 (1874). 
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In Gathemann v. City of Chicago,*5 error was assigned on the ground that 
the propositions of law stated by the trial court were inconsistent but the 
court said that, conceding such inconsistency, there should be no reversal 
because the right judgment had been rendered on the established facts. 
In Rea v. Haffenden,* no conclusions of law whatever were stated but the 
court refused to reverse, on the ground that the judgment was sustained 
by the facts and failure to state express conclusions of law was therefore 
immaterial. So in Gaffney v. Megrath,’’ the court held that it was its 
duty, irrespective of the correctness or even of the existence of conclusions 
of law, to direct such a judgment as the facts warranted. 

The formulation and presentation to the court of legal propositions 
might often be useful for challenging the court’s attention to the legal 
questions involved in the case. But this is a matter of mere trial con- 
venience. If no formal conclusions are employed counsel could bring out 
the same points in other ways during the trial and argument of the case. 
Formal legal conclusions and oral suggestions would serve exactly the 
same purpose in securing a proper judgment, and counsel might well be 
permitted to make their own choice between the two methods. By 
attempting to turn a matter of occasional convenience into an inflexible 
and obligatory requirement of practice, the statutes have complicated, 
without facilitating, the task of court and counsel in trying non-jury 
cases, and have multiplied the opportunities for vexatious appeals. 


III. GENERAL FINDINGS OF FACT 


The federal statute permits the judge in his discretion to make either 
a general or a special finding of facts. The statutes of Alabama, Indiana, 
Kansas, Kentucky, Missouri, Nebraska, Ohio, Oklahoma, Oregon and 
Wyoming, expressly permit a general finding unless one of the parties 
requests special findings. In New Jersey the finding may be general when 
all the facts are found for the prevailing party. 

A general finding is a very simple thing to draw, and introduces no 
difficulty into the conduct of the trial. But it is as useless as it is simple. 
A judgment for a party necessarily implies a general finding for that 
party, and to require a formal general finding in addition to the judgment 
is quite superfluous. This is apparent from the ease with which the courts 
are able to supply its place by presumption. 

In a number of states the statutes expressly provide that findings may 
be waived by the parties in the manner therein specified. This is the case 


35 263 Ill. 292, 104 N.E. 1085 (1914). 
% 116 Cal. 596, 48 Pac. 716 (1897). 37 11 Wash. 456, 39 Pac. 973 (1895). 
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in California, Idaho, Montana, North Dakota and South Dakota. A 
judgment could be sustained under such a waiver only on the theory of 
an implied general finding for the party for whom the judgment was 
rendered, and it has been held that in such a case a general finding in 
support of the judgment will be conclusively presumed.** But the court 
will go farther still to avoid disturbing a judgment because of an absence 
of any finding. Where no waiver has in fact taken place, the court will 
nevertheless presume a waiver, in the absence of an affirmative showing 
to the contrary in the record, in order to indulge the further presumption 
of a general finding in favor of the judgment.*? 

In some states no findings are required unless requested by one of the 
parties. This is the rule in Arizona, Connecticut, Iowa, Nevada, Rhode 
Island, Tennessee and Texas. If no request is made, and there are no 
findings, it has been held that the judgment will be sustained by implying 
a general finding.*° 

It would appear, therefore, that general findings of fact like conclusions 
of law, are purely formal requirements, which serve no substantially use- 
ful purpose and ought always to follow as a necessary inference from the 
judgment itself, but they cause little or no trouble because they are easy 
to draw and can be supplied by intendment whenever the point is raised. 


However, they introduce a source of risk into the proceedings by pre- 
senting a basis for a possible technical objection to the judgment. 


IV. SPECIAL FINDINGS OF FACT 


There is no express authorization of general findings in the statutes of 
Arizona, Arkansas, California, Connecticut, Idaho, Iowa, Minnesota, 
Montana, New York, North Carolina, North Dakota, Pennsylvania, 
South Carolina, South Dakota, Tennessee, Texas, Utah, Washington or 
Wisconsin, and it is generally assumed, from the wording employed, that 
the findings are required to be special. Rhode Island expressly requires 
special findings. 

By comparing this list with the list of states previously given in which 
either kind of finding is permitted, it appears that in about two-thirds of 
those jurisdictions which recognize the practice, special findings are re- 


38 Rankin v. Newman, 107 Cal. 602, 608, 40 Pac. 1024, 1025, 41 Pac. 304 (1895). 


39 Campbell v. Coburn, 77 Cal. 36, 18 Pac. 860 (1888); Squier v. Lowenberg, 1 Idaho 
785 (1880). 


4 Murray v. Osborne, 33 Nev. 267, 277, 111 Pac. 31, 33 (1910); Craig v. Marx, 65 Tex. 
649 (1886); Tom Reed Gold Mines Co. v. United Eastern Min. Co., 24 Ariz. 269, 209 Pac. 283 
(1922). 
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quired in all cases, while in about one-third of them special findings may 
be required where the parties or the court so elect. 

The actively troublesome character of the special finding results largely 
from two features: (1) it is usually deemed to be a part of the record or 
judgment roll; and (2) it is held to serve the same purpose, and to be 
judged by the same standards, as a special verdict. The statutes of Iowa 
and Washington expressly provide that the finding shall have the effect 
of a special verdict, but the others are nevertheless construed to intend 
the same thing without express language to that effect. 

There is nothing more technical than a special verdict. It must be 
sufficient on its face to sustain the judgment, and every fact not stated is 
deemed to have been found against the party having the burden of proof. 
An inadvertent omission is as fatal as an actual defect in the case. Even 
facts not contested at the trial, if formally in issue on the pleadings, must 
be included, or the party relying upon them will be unable to sustain a 
judgment.” Such facts, being outside the actual issues of the trial, are 
easily overlooked. The facts stated must be only ultimate facts, not evi- 
dence or legal conclusions, and as no safe test has ever been devised by 
which to distinguish between these three kinds of statements, the task 
of drawing up the verdict is obviously a difficult one. And finally, the 
facts must be stated in definite, certain and unambiguous terms. The 
problems involved in framing the special verdict are analogous to those 
involved in drawing pleadings, and both documents are subject to similar 
objections. But while the pleadings are subject to attack at a time when 
defects may still be removed by amendment, a defective special verdict 
is incurable after the jury is discharged, and the rights of the parties are 
fixed by it without regard to the actual circumstances of the case. In other 
words, parties employ special verdicts strictly at their peril. For that 
reason the special verdict has largely gone out of use. Holdsworth says 
that the practice of taking a general verdict subject to a special case was 
due to the difficulty of framing special verdicts, and common law writers 
recommended that practice.‘ 

If the special finding is to be a part of the judgment roll, the common 
law requirements regarding the record at once apply, and nothing beyond 
the facts set out in the findings can be looked to to support the judgment. 

# Standard Sewing Machine Co. v. Royal Ins. Co., 201 Pa. St. 645, 51 Atl. 354 (1902); 
Hodges v. Easton, 106 U.S. 408 (1882). 

# 1 Holdsworth, History of English Law 282-83 (1931). 


43 1 Archbold, Practice 216; 2 Bl. Comm. *378; 1 Burrell, Supreme Court Practice 242; 
Wyche, Treatise on Practice 1609. 
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Numerous decisions hold that the findings are to be considered the sole 
foundation upon which the judgment rests.‘ 

This means that after a party has assumed and surmounted the risk 
of stating his case in the form of technically good pleadings, he must again 
incur the risk of translating his proofs into the form of technically good 
special findings. 

All the technical refinements of the special verdict reappear in the 
special findings, and there are decisions which sustain, as against such a 
finding, every type of objection which could have been made to a special 
verdict. Thus, the omission from the finding of any fact in issue is equiva- 
lent to a finding that it was not proved,‘ or will at least prevent the entry 
of a judgment for the party who relies upon it.4° The facts found must be 
sufficient to support the judgment, as nothing will be taken by intend- 
ment.‘7 A judgment cannot rest upon legal conclusions,** nor upon evi- 
dentiary facts,*? nor upon inconsistent findings,*° nor upon findings which 
are uncertain or ambiguous,™ nor upon facts not responsive to the plead- 
ings.* Nor can insufficient special findings be aided by adding a general 
finding.’ 

Rules of liberal construction, presumptions in favor of the judgment, 
remand for new trial as a substitute for the injustice of a final judgment 
on defective findings, or a remand for additional or amended findings as a 
substitute for an unnecessary new trial, and other doctrines and devices, 
have been resorted to in mitigation of the harshness of the common law 
practice relating to special verdicts. But the burden of preparing find- 
ings, and many opportunities for attack upon the judgment, still remain 
in every case where findings are used. In recommending the abolition of 

44 Western Dry Goods Co. v. Hamilton, 86 Wash. 478, 150 Pac. 1171 (1915); O’Blinski v. 
Kent Circuit Judge, 34 Mich. 62 (1876); Miller v. Barnett, 49 Okla. 508, 153 Pac. 641 (1915). 


4s Graham v. State ex rel. Comm’rs, 66 Ind. 386, 394 (1879); James v. West, 67 Ohio St. 28, 
49, 65 N.E. 156, 160 (1902). 

# Speegle v. Leese, 51 Cal. 415 (1876). 

47 Hill v. Swihart, 148 Ind. 319, 323, 47 N.E. 705, 706 (1897); St. Paul & Duluth R.R. Co. 
v. Village of Hinckley, 53 Minn. 398, 55 N.W. 560 (1893). 


48 Utah Nat. Bank v. Nelson, 38 Utah 169, 111 Pac. 907 (1910); Kane v. Rippey, 22 Ore. 
299, 29 Pac. 1005 (1892). 


4 Pio Pico v. Cuyas, 47 Cal. 174 (1873). 


S° Randall v. Hunter, 66 Cal. 512, 6 Pac. 331 (1885); Kountz v. Kountz, 15 S.D. 66; 87 
N.W. 523 (1901). 


s* Buchanan v. Milligan, 108 Ind. 433, 9 N.E. 385 (1886); Lesher v. Getman, 28 Minn. 93, 
9 N.W. 585 (1881). 


* Florence Mfg. Co. v. Pacific Exp. Co., 36 Utah 346; 103 Pac. 966 (1909). 
53 Savings & Loan Society v. Burnett, 106 Cal. 514, 539, 39 Pac. 922, 929 (1895). 
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special findings in jury-waived cases the Michigan Procedure Commission 
said: 

It is an opinion widely held by the bar and bench of this state, that the greatest 
obstacle to the waiver of juries in civil cases is the requirement for special findings. 
The preparation of findings is burdensome Special findings of fact, when em- 
ployed, become the foundation for the judgment, and the evidence cannot be looked 
to as in equity cases. It results from this that after a case has been properly established 
by proof it will always be jeopardized and may frequently be ruined in the process 
of transcribing it into the form of findings. 

The practical question presents itself, whether the burdens incident to 
this practice are justified by any resulting benefits. 

Special verdicts at common law were not originally employed to facili- 
tate trials, but to protect juries from the additional risk of attaint which 
was involved in dealing with questions of law.’ The incidental advantage 
enjoyed by the parties was due entirely to the fact that the judge, who 
understood the law better than did the jury, was enabled thereby to 
apply it himself to the facts, instead of attempting to qualify the jury to 
apply it. 

With the disappearance of the attaint the primary purpose of the 
special verdict disappeared. The advantage of having the court apply the 
law remained, and may have tended to increase as the law became more 
complex and more difficult for juries to understand. But the burden and 
jeopardy involved in preparing and using the special verdict is by no 
means counter-balanced by the elimination of the risk that the jury may 
not understand the law or may not or cannot properly apply it. 

Be that as it may, with waiver of the jury, the whole principle employed 
in the special verdict ceases to have any practical application. Having 
heard the evidence and found the facts the judge can gain nothing by in- 
forming himself in writing regarding what he already knows. 

The specific matters in issue may perhaps be brought more effectively 
to the court’s attention by presenting them in the form of written find- 
ings. But this can hardly be of great importance in an ordinary trial, for 
the issues have already been presented, first, by the pleadings, second, by 
the evidence, and third, by the arguments of counsel, so that a fourth 
presentation, in the form of proposed findings, would hardly seem neces- 
sary. To enjoy whatever advantage there may be, however, in this 
method of focusing judicial attention on controlling issues, it is not essen- 

54 Mich. Ct. Rules, rule 37 n., § 11 (Mich. L. School ed. 1931). 


55 Co. Litt., § 368 (1st Am. fr. roth London ed. 1853); Sunderland, Verdicts, General and 
Special, 29 Yale L. J. 253 (1920); Morgan, A Brief History of Special Verdicts, 32 Yale L. J. 
575 (1923). 
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tial to treat a proposal for special findings as the submission of a self- 
sufficient special verdict. The presentation of one or more questions of 
fact, to be specifically passed upon by the court, might be authorized as 
a mere matter of trial convenience, to be availed of in the court’s discre- 
tion. Such a rule would give the party all the protection needed against 
judicial oversight, without subjecting the judgment to unnecessary risk. 
Such appears to be the practice in Massachusetts. In Davis v. Boston 
Elevated Ry. Co., the court said: 


The judge was under no obligation to make any findings of fact. He could not be 
required to do so by requests presented by the parties or either of them Even in 
equity, where the practice in this particular is much more liberal than at law, it has 
been said that such a practice should not be encouraged, for its inevitable result would 
be to put on trial the magistrate instead of the case This is an action at law. 
The only obligation of a judge in an action at law is to pass upon pertinent requests 
for rulings of law seasonably presented and to decide the case Findings of fact 
not infrequently are made and the reasons of a decision stated for the information of 
parties and counsel, but that is merely a practice of convenience.” 


V. FINDINGS AND CONCLUSIONS AS A BASIS FOR REVIEW 


While the amount of procedural litigation arising out of the operation 
of the statutes relating to findings of fact and of law has been very large, 
the courts have had surprisingly little to say regarding their purpose. 


Apparently judges have been none too clear in their minds as to what 
useful service was performed by the system of findings. Interpretation 
of procedural rules would seem to require constant reference to the objects 
to be attained, but such references have been conspicuously absent in 
connection with these provisions. 

Judge Hand, in an early New York case already cited,’’ could offer no 
better explanation than that the findings were useful to enable parties to 
protect their rights in case of future suits. The Supreme Court of Wis- 
consin suggested that their purpose was to aid the parties by showing 
what was really adjudicated,** and the Supreme Court of Washington 
thought they were designed to protect the trial judge by enabling him 
to place upon the record his view of the facts and the law in clear and 
unmistakable form.’? Such explanations are inadequate. 

On the other hand, there have been suggestions that findings were in- 
tended to facilitate review, by offering to parties a means of bringing up 

© 235 Mass. 482, 494, 126 N.E. 841, 842-43 (1920). 

57 Gilchrist v. Stevenson, 7 How. Pr. (N.Y.) 273 (1852). 

58 Dietz v. City of Neenah, 91 Wis. 422, 64 N.W. 299, 65 N.W. 500 (1895). 

** Bard v. Keeb, 1 Wash. 370, 375 (1890). 
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the case without the trouble and expense of a bill of exceptions,®° and by 
helping the reviewing court to understand the theory and the conclusions 
of the trial judge.“ During the short period when findings were provided 
for in Mississippi, it was pointed out by the Supreme Court of that state 
in Bloom v. Helm that “the statute requires findings only when requested 
by one of the parties ‘with a view to except to the decision of the court,’ ” 
and that its object was “to enable the appellate court to see what view 
was taken of the law, and what of the facts.’ 

The first of these suggestions, as to the purpose of findings in a system 
of appellate review, relates to a comparatively unimportant matter, for 
a meritorious appeal is rarely based upon the sole question whether find- 
ings, properly and adequately embodying the proof, are sufficient in law 
to support the judgment. Appeals based on the findings alone as a part 
of the judgment roll are more likely to be vexatious appeals raising ques- 
tions as to the technical sufficiency of the findings. 

But the second suggestion, that findings facilitate the work of the re- 
viewing court in an ordinary appeal, by clarifying the issues, has sub- 
stantial merit. 

It seems probably that this was the purpose for which findings were 
first required in New York. The code of 1849 contained no provision for 
findings under any circumstances. A “decision” was merely to be “given 
in writing by the court, and filed with the clerk within twenty days after 
the court at which the trial took place.’®* By the next section it was 
provided that exception could be taken to the decision and 
either party desiring a review upon the evidence appearing on the trial, either of the 
questions of fact or of law, may at any time within ten days after notice of the judg- 
ment, ... . [make a case containing so much of the evidence as may be material to 
the question to be raised. The case shall be settled according to the existing prac- 


tice. }™ 


This section was amended in 1852 by substituting for the portion in- 
closed in brackets the following: 


Or within such time as may be prescribed by the rules of the court, make a case or 
exceptions in like manner as upon a trial by jury, except that the judge in settling the 
case must briefly specify the facts found by him, and his conclusions of law.’s 


As so drawn the statute provided a simple and direct method of em- 
ploying findings for the purpose of review without injecting them, as a 


6e Western Dry Goods Co. v. Hamilton, 86 Wash. 478, 150 Pac. 1171 (1915). 


& Bard v. Keeb, 1 Wash. 370, 375 (1890); Dietz v. City of Neenah, 91 Wis. 422, 64 N.W. 
299, 65 N.W. 500 (1895). 


®@ 53 Miss. 21 (1876). 63 Sec. 267. 4 Sec. 268. 6s Italics added. 
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complicating factor, into the proceedings for obtaining a judgment in the 
trial court. No findings were required in any case unless and until an 
appeal was taken, and they were then made and settled by the judge for 
the sole purpose of facilitating the review. 

Unfortunately the power of the common law tradition was too great 
to permit this admirable plan to become firmly established in the pro- 
cedure of New York. The alluring resemblance between special findings 
and the common law special verdict seems to have irresistibly forced the 
findings into the record of the trial court. In 1860 section 267 of the code 
was amended so as to require the decision in every case to contain “a 
statement of the facts found, and the conclusions of law separately.” 
That apparently set the pattern for American legislation. 

One group of states has a form of statute which suggests that special 
findings are to be employed only for the purpose of review. The provision 
is that “it shall not be necessary for the court to state its finding except, 
generally, for the plaintiff or defendant, unless one of the parties requests 
it, with a view to excepting to the decision of the court, upon the questions of 
law involved in the trial, in which case the court shall state in writing the 
facts found separately from the conclusions of law.” Indiana, Kentucky, 
Mississippi under the Code of 1871,°° Missouri, Nebraska, Ohio, Okla- 
homa, and Wyoming have substantially this provision. 

It would seem from the language employed in this form of statute that 
general findings, express or implied, were to be deemed sufficient for the 
trial court record, as a foundation for the judgment, but that in case of 
review, since exceptions to general findings would give little indication of 
the precise points to be urged on appeal, such exceptions should be made 
more definite and certain by setting forth in the appellate record the 
special facts and conclusions upon which the general finding was based. 
And if this were the proper interpretation it would follow that judgment 
might properly be entered on the general finding and that afterward 
special findings might be drawn up in preparing the case for appeal. 

This view is precluded in Indiana by the addition, at the end of the 
provision above quoted, of the following clause—“‘and judgment shall be 
entered accordingly.” But it is not thus precluded in the other states of 
this group, because none of the others have this clause, and yet only one 
of those courts seems ever to have held that the special findings could 
be deferred until it appeared that they were necessary for an appeal. 

In The Albin Co. v. Ellinger & Co. the Court of Appeals of Kentucky 
held that it was not necessary to make special findings before judgment, 

® Sec. 650. 
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but they could properly be made at the request of the losing party as a 
basis for a motion for a new trial or appeal after he knew, from the fact 
that judgment was rendered against him, that he would need them for 
that purpose. The court, after quoting the code provision, said: 

It seems to us unreasonable to require a party to make such request before he had 
any evidence or reason to believe that he would desire to except to the decision of the 
court. The presumption is that each party would be expecting a favorable decision, 
and the reasonable inference from such a request would be that he was at least appre- 
hensive of an adverse decision, else he would not be preparing in advance to except. 
It seems clear to us that the clear interpretation or meaning of the code, supra, is that 
a party need not ask for such separation until after the judgment is rendered, for until 


then he could not know, and should not be required to anticipate an adverse decision, 
or one to which he might desire to except.” 


The doctrine here announced accords exactly with the procedure relat- 
ing to findings introduced in New York in 1852. In effect it transfers the 
use of findings from the field of trial practice to the field of appellate re- 
view. By so doing, it eliminates, in the trial court, all the useless burdens 
resulting from the substitution of special findings for the common law 
special verdict, and it preserves, in the appellate court, whatever advan- 
tages result from a judicial specification of the precise matters of law and 
fact which are challenged on appeal. 


6 103 Ky. 240, 250, 44 S.W. 655, 657 (1898). 


68 See comments on the use of findings by Judge W. Calvin Chesnut, Analysis of Proposed 
New Federal Rules of Civil Procedure, 22 A.B.A.J. 533 (Aug. 1936). 





‘FACTS’ AND ‘STATEMENTS OF FACT’ 


WALTER WHEELER Cook* 


r AHE CIVIL Practice Act recently adopted in Illinois contains one 
section which in its wording deliberately departs from the lan- 
guage commonly used in codes of civil procedure. This is section 

33, which provides that 


All pleadings shall contain a plain and concise statement of the pleader’s cause of 
action, counterclaim, defense, or reply. 


This language is similar to that of the corresponding section of the 
New York Civil Practice Act, but differs—and this is the interesting point 
—in that all reference to ‘facts’ is omitted. To bring out the difference it 
will be helpful to quote the section of the New York Act, italicizing the 
part which refers to ‘facts.’ The New York provision reads: 

SECTION 241. Every pleading shall contain a plain and concise statement of the 


material facts, without unnecessary repetition, on which the party pleading relies, but 
not the evidence. 


Order 10, rule 4 of the English rules governing the matter contains sim- 
ilar language. It reads: 


Every pleading shall contain, and contain only, a statement in summary form of 
the material facts upon which a party pleading relies for his claim or defense, as the 
case may be, but not the evidence by which they are proved. 


For the purpose of simplifying our discussion let us concentrate our at- 
tention upon the complaint. The New York and the English law is that 
the plaintiff must state the “material facts” ; the Illinois provision is mere- 
ly that he must give a plain and concise “statement of the cause of ac- 
tion.” 

This departure from the traditional language of the codes, we are told 
by the late Professor Edward W. Hinton, who was in a position to know, 
was intentional and done for a purpose. The explanation which Professor 
Hinton gives is as follows: 

The Committee . . . . decided to omit the word “facts’’ in order to minimize so far 
as possible the controversy that has arisen in so many code states where plead- 
ings have been constantly attacked as setting out conclusions rather than facts." 

* Professor of Law, Northwestern University School of Law. 

* Hinton, Stenographic Report of Lectures on Illinois Civil Practice Act 6 (1934). 
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In explanation of the action of the Committee Professor Hinton goes on 
to say: 


All the earlier writers on Code Pleading emphasized that the new system was a 
fact system and that the pleader was to state facts, the whole facts, and nothing but 
the facts, and that has led to a great deal of useless controversy. No pleading was 
ever formulated that stated facts and nothing but facts. It is impracticable if not 
impossible to make a pure fact statement. The common-law system with which you 
are familiar made practically no attempt to require the statement of facts. Just con- 
sider for a moment. The common count in assumpsit alleged that the defendant was 
indebted to the plaintiff for goods, wares, and merchandise sold [and] delivered to him, 
and, being so indebted, in consideration thereof undertook and promised to pay—not 
a single fact. Absolutely not a single fact. What, in point of law, creates a debt? It is 
not stated. What, in point of law, constitutes a delivery? It is not stated. What, in 
point of law, constitutes a promise? It is not stated. The pleader simply states the 
legal result of unstated facts. Those are the common counts in assumpsit.? 


If we ask whether this omission of the words ‘‘material facts” from the 
Illinois Act has prevented the same doubts and difficulties from arising 
as arose under earlier codes, the answer seems to be that it has not done 
so. For example, we find Professor Hinton and Professor O. L. McCaskill, 
both of whom were consulted in the drafting of the Illinois Act,’ disagree- 
ing as to just what the pleader is required to do. In Professor Hinton’s 
lectures from which we have quoted above we find several pages devoted 
to speculation as to what meaning the Illinois courts may give to the pro- 
vision under discussion. How shall a pleader ‘state’ the ‘cause of ac- 
tion’? Must he state ‘facts’? Professor McCaskill’s answer is that he 
must. He says: 


A plain and concise statement of the pleader’s cause of action, counterclaim, de- 
fense, or reply, as provided for in this section, is a statement of the ultimate and 
issuable facts essential to a good cause of action, defense, or reply. The substance of 
good pleading, as it has heretofore been understood in this state, is retained without 


Sawa A cause of action must be stated. It will be noted that the requirement is not 
that the nature of the claim only be stated The statement of a cause of action 
involves a statement of the essential fact elements of which it consists.‘ 


Another Illinois teacher of pleading expressed orally to the present 
writer the same view. His argument was substantially as follows: 


2 [bid. 


3 It should be noted that Professor Hinton was not the draftsman of the act. Professor 
Edson R. Sunderland was employed to prepare the original draft, and Professor McCaskill 
was officially made technical consultant of the committee in charge. Professor Hinton was one 
of many members of the bar whose advice was asked and given. 


4 McCaskill, Ill. Civ. Prac. Act. Ann. 64-67 (1933). 
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The complaint must state a cause of action; a cause of action consists of facts to 
which the law attaches the legal consequences of liability; therefore the facts consti- 
tuting the cause of action must be stated, otherwise the pleading does not state the 
cause of action. 


All of which seems quite clear until we read what Professor Hinton, a 
great master of pleading, has to say. If the reader will re-examine the 
passage from his lectures quoted above he will see that we are told that 
the ‘common counts’ as we had them at common law state “‘not a single 
fact.” But, the reader may say, perhaps the common counts are not per- 
missible under the Illinois Act. On this point we have Professor Hinton’s 
own testimony. He tells us: 

At the time the committee were engaged in preparing this act they had some doubt 
whether the common counts would still be good. I don’t think there is any serious 
doubt on that point. I cannot find any provision in the Act that would abolish the 
common counts, and we find them in full use and operation under the standard code 
and also under the New York Civil Practice Act and the New Jersey Practice Act, and 
in fact under the English rules they are still using the common counts. So I, with all 
deference to some of the members of the committee that had some doubts on the sub- 
ject—I do not think there is any serious question but that the common counts will be 
just as available under this Practice Act as they ever were. It would be most unfortu- 
nate if the common counts were eliminated. They are too convenient. They cover too 
many cases of variance and permit a recovery where otherwise the plaintiff would 
fail.s 

It would thus seem that Professor Hinton’s view was that a complaint 
will be good under the Illinois Act if it states “not a single fact,’ but mere- 
ly “the legal result of unstated facts.’’ Let us now turn again to Professor 
McCaskill’s annotations to the Illinois Act and see what we find. He says: 

The common counts in debt and assumpsit are a close approach to notice pleading. 
About all they do is give notice of the general nature of the claim, without giving any 
notice of the real issues to be tried The use of the common counts violated the 
spirit of a “plain and concise statement”’ [of the facts] Whatever the interpreta- 
tion of the Code section [as found in New York and other states and in England] it 
would seem that the common counts have no place under the Civil Practice Act.® 


Thus the experts disagree. It is proposed in the present discussion to 
ask why this is so, and how it comes about that a statute so carefully 
drafted as the Illinois Civil Practice Act gives rise to such fundamental 
differences of opinion on the part of those who, being expert in the field, 
ought to know. Is there a deficiency of skill in draftsmanship, or what is 
the source of the difficulty? Why is it that apparently the omission of the 

5 Hinton, op. cit. supra note 1, at 14. 


® McCaskill, op. cit. supra note 4, at 69. ‘‘Notice pleading requires only the setting forth of 


the nature of the demand or defense, omitting elements essential to the cause of action.” 
Id. at 67. 
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word ‘facts’ from the Illinois Act has apparently had small effect in pre- 
venting the kind of controversies which have raged under the ordinary 
code provisions which retain that word? It is to the solution of this prob- 
lem that the remainder of this paper will be directed.” It is hoped to dem- 
onstrate what the source of the difficulty is and thereby to point the way 
which if followed by other drafting committees and legislative bodies will 
prevent a recurrence of the type of controversy under consideration. The 
aim of the present paper is therefore severely practical. Unfortunately, 
the problem can not be solved—or at least so the present writer believes— 
without making an excursion into a field of discussion which, it is feared, is 
anathema to the average member of the legal profession. That is to say, 
we shall have to consider certain matters usually relegated to that curious 
and supposedly useless study known as ‘philosophy.’ The reference is, 
however, not to philosophy in the sense of metaphysical discussion of the 
ultimate nature of the universe—in that we are not here interested. The 
reference is rather to an examination of such fundamental matters as the 
meaning of words and how words get their meaning, and similar prob- 
lems. What, for example, is the meaning of the word ‘facts,’ and what 
of the words ‘statements of fact’? Our problem thus reduces itself to 
this: What do the words ‘facts’ and ‘statements of fact’ mean? Let us 
begin with ‘facts.’ ‘Facts,’ we are told, are just what they are, they ex- 
ist. Here it will be useful to recall to mind a well-known statement found 
in a leading text-book on code pleading. This writer tells us: 

The issuable facts [in an action or suit] should not only be stated to the complete 


exclusion of the law and the evidence, but they should be alleged as they actually 
existed or occurred The allegations must be of dry, naked, actual facts.’ 


7 The present writer outlined what he believed to be a solution of the problem in an earlier 
paper: Statements of Fact in Pleading under the Codes, 21 Col. L. Rev. 416 (1921). Further 
consideration has convinced him that the point of view there expressed was essentially sound, 
but that the matter can be expressed more clearly: hence the present paper. An additional 
reason for attempting to restate the conclusions reached in the earlier paper, as well as the argu- 
ment in their support, is that some writers have failed to interpret the earlier paper correctly. 
See Gavit, Legal Conclusions, 9 Ind. L. J. 109 (1933). Doubtless this was more the fault of 
the present writer than of his critics. See note 17 infra. 


§ Pomeroy, Code Remedies 560, 561 (4th ed. 1904). The complete text of the passage reads 
as follows: ‘“The issuable facts in a legal action, and the facts material to the relief in an equita- 
ble suit, should not only be stated to the complete exclusion of the law and the evidence, but 
they should be alleged as they actually existed or occurred, and not their legal effect, force, or 
operation. This conclusion follows as an evident corollary from the doctrine that the rules of 
law and the legal rights and duties of the parties are to be assumed, while the facts only which 
call these rules into operation, and are the occasion of the rights and duties, are to be spread 
upon the record. Every attempt to combine fact and law, to give the facts a legal coloring and as pect, 
to present them in their legal bearing upon the issues rather than in their actual naked simplicity, 
is so far forth an averment of law instead of fact, and is a direct violation of the principle upon 
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Note that underlying this passage are two assumptions: (a) the ‘facts’ 
existed or occurred; (b) they can be “alleged,” i.¢., ‘stated’ in language 
which will describe them “as they actually existed or occurred.”” The 
eminent author of the passage quoted is not alone in this belief; it is 
shared by men in other walks of life, even by scientists of reputation. 
Thus we find a professor of chemistry in one of our large universities tell- 
ing us that 


the fundamental facts of chemistry will still be valid at the end of the next half cen- 
tury. Of course that must be, for facts, defined as “the direct result of observation, 
unmodified by any act of reason,” are eternal.? 


If we ask how much sense and how much non-sense such statements 
make, we shall discover first of all that all those who make such state- 
ments are assuming—as indeed do all scientists the present writer happens 
to know—that there is an external world of ‘fact,’ and that we must take 
due account of these external ‘facts’ if we wish to continue to exist and be 
more or less comfortable. On this much all are agreed. It is in this sense 
of the word ‘fact’ that we can say that ‘facts’ are coercive; that they 
exist independently of our will; that they are “compelling elements of 
common-sense experience, a careful adjustment to which is the necessary 
condition of successful, or even continued living.’’’° 

Suppose now that we wish to make some ‘statement’ about these 
‘facts’: can we describe them as they “actually exist or occur,” that is, 


which the codes have constructed their system of pleading. The peculiar method which prevailed 
at the common law has been fully described; it was undoubtedly followed more strictly and 
completely in certain forms of action than in others; in a few instances—as in a special action 
on the case—the declaration was framed in substantial conformity with the reformed theory. 
But in very many actions, and those in constant use, the averments were almost entirely of 
legal conclusions rather than of actual facts. The familiar allegations that the plaintiff had 
‘bargained and sold’ or ‘sold and delivered,’ that the defendant ‘was indebted to the plaintiff,’ 
or ‘had and received money to the plaintiff’s use’ and frequently even the averment of a promise 
made by the defendant, may be taken as familiar illustrations from among a great number of 
other similar phrases which were found in the ordinary declarations. Rejecting as it does the 
technicalities, the fictions, the prescribed formulas, and the absurd repetitions and redundan- 
cies of the ancient common-law system, the new pleading radically differs from the old in no 
feature more important and essential than this, that the allegations must be of dry, naked, actual 
facts, while the rules of law applicable thereto, and the legal rights and duties arising therefrom, 
must be left entirely to the courts. While this doctrine has been uniformly recognized as correct 
when thus stated in an abstract and general manner, it has sometimes been overlooked or dis- 
regarded in passing upon the sufficiency and regularity of particular pleadings.”’ (Italics 
added.) 

» Cady, The Chemistry of the Future, 66 Science 1 (1927). 

’ Barry, The Scientific Habit of Thought 92 (1927). Barry adds: ‘‘No one doubts that 
there are coercive factors in general exp2rience which certainly determine action, and also in 
some degree determine thought and will, though to an extent which is disputable. These exist- 
ences, science, like common sense, calls facts.’’ 
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as “dry, naked, actual facts”? The writers quoted, pleader and scientist 
alike, obviously assume that we can. And that, the present writer is con- 
vinced, is not only an erroneous assumption; it is philosophical and scien- 
tific non-sense which ignores the difficulties involved in the use of lan- 
guage and in the determination of what you are going to say the ‘facts’ 
are. Upon another occasion, when discussing the problem orally before a 
bar association, I ventured to suggest that had the framers of the Code, 
had the judges who construed it, had the legal profession generally, real- 
ized this, much useless litigation might have been avoided and large sums 
of money saved both for clients and for the community.” 

Let us examine into the matter. When we look at this ‘external world’ 
of coercive ‘facts’, with what are we presented? Here it is difficult to talk 
at all without saying more, and also less, than one is justified in doing, and 
so one runs the risk of serious misinterpretation. Nevertheless the risk 
must be taken. Without attempting precise analysis—that is unnecessary 
for our present purposes—we can at least say that what is “‘out there” in 
the external world presents itself to us as a shifting, varying series of 
changing patterns of color, sound, odor, and what not. We may with C. I. 
Lewis” call this the “given,”’ meaning thereby the element in all experi- 
ence which we are aware we do not create by thinking and can not in gen- 
eral displace and alter. Or, as the present writer expressed the matter 
upon another occasion, we may call this the “brute fact element”’ in ex- 
perience, or perhaps “brute, raw events.’”** If we try to describe this “‘giv- 
en,”’ these “brute, raw events,” we discover first of all that there are an in- 
finite number of aspects in any ‘situation,’ and that in order to talk 
about it at all we have to select from among these infinitely varied aspects 
those which for some reason or other we are going to talk about. In the 
second place we discover that in talking about the selected aspects we 
have to relate them in such a way as to put them under some category, 
some class, for which we have (or perhaps create) a verbal symbol or 
name. If for example I say that I have in my hand a fountain pen, I have 
selected from the variety of colors, shapes, etc. now presented to me a 
particular combination, and I have related these selected aspects so as to 
place them into the class of ‘objects’ represented by the verbal symbol 
‘fountain pen.’ 

™ 5 Lectures on Legal Topics 369 (1928). 

™ Lewis, Mind and the World Order 49-50 (1929). 

"3 For a more detailed analysis of the “‘given,” see the paper on The Possibilities of Social 
Study as a Science, Essays on Research in the Social Sciences 27, 33 (1931). 

*4On the meaning of ‘object,’ see Bridgman, The Logic of Modern Physics 33-36 and 
91-94 (1927); Whitehead, The Concept of Nature 143 (1926). 
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In other words, in making a ‘statement of fact’ about the ‘given’ 
situation (series of events), so as to state ‘what it is,’ I have in every case 
necessarily selected certain aspects, thereby neglecting all the other pos- 
sible aspects which I might have observed, and then have interpreted the 
selected ‘data’—to use a scientific term—so as to bring them under some 
category. Then and only then can I say ‘what it is,’ that is, make a 
‘statement of fact.’ Apparently all ‘statements of fact’ are the result 
of a process of this sort, and are not the “direct result of observation, un- 
modified by any act of reason’ as the professor of chemistry quoted above 
seemed to think.'S This will become clear if we examine any book on 
chemistry. We find that the ‘facts’ described do not accord with the 
‘given,’ the ‘brute, raw event’ out there ‘as it is’ in any absolute sense. 
They are the product first of ‘abstraction’ from the concreteness of the 
‘given,’ and then of interpretation of the elements abstracted: see the 
illustrations given at a later point in this discussion. 

Next to be noted is that what our observer ‘abstracts’ from the ‘giv- 
en’ will depend upon his past experience and education as well as upon 
the purpose he has in view at the time. As his fund of experience widens 
and also as his purpose changes he will select different combinations of 
aspects and relate them in different ways. 

All this is itself abstract. Let us be more concrete by noting one or two 
examples from the field of chemistry which will perhaps enable the reader 
to see more clearly what we are saying. A few years ago if one had looked 
into the books on that subject he would have found a ‘statement of fact’ 
about lead, to the effect that its “equivalent weight” was 103.6. Today 
he would be told that samples of lead from different sources may have dif- 
ferent equivalent weights, although apparently in all other respects they 
are alike. This is expressed by saying that there are “‘isotopes”’ of lead of 
differing weights. What has happened is that as experience has widened, 
partly because improved methods of measurement have been devised, the 
chemists have developed theories and hypotheses about the atomic struc- 
ture of matter which have led them to select aspects of the situation pre- 
viously neglected and to interpret them in the manner stated. 

*S For further discussion of this point, see the writer’s paper on The Legal Method, Pro- 
ceedings of Fifth Conference of Teachers of International Law 50 (1933). 

Immediately after birth the new-born organism is of necessity constantly responding to a 
‘selection’ from the infinitely varied ‘stimuli’ furnished by the ‘environment.’ Perhaps 
we might call this process ‘‘physiological induction.” (Cf. Bertrand Russell, Philosophy 79 
(1927) ). Even later when we have ‘rationalized’ the process as ‘scientific’ or ‘logical in- 
duction’ most of our ‘selecting’ and ‘interpreting’ goes on rapidly by means of acquired 
habits. The result is that most of the time we do not have to ‘think,’ and so acquire the 
illusion that we are directly observing “facts” as they are, “‘unmodified by any act of reason.” 
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The chemistry books of a few years ago also told us that ‘water’ was a 
homogeneous substance, a compound of two atoms of hydrogen and one of 
oxygen. At that time all hydrogen atoms were supposed to have an equiv- 
alent weight of approximately 1, and oxygen atoms an equivalent weight 
of 16. With the ‘discovery’ of the ‘fact’ that a given element might have 
varying equivalent weights and with the development of chemical the- 
ory, the scientists were led to the belief that there might be ‘hydrogen’ 
with a weight of 2, and also of 3; also that there might be ‘isotopes’ of 
oxygen. Thus it comes about that to-day the ‘fundamental facts’ of 
chemistry—but not as unmodified by any act of reason—are stated to be 
that a glass of ‘water’ may contain (1) a very large proportion of ordinary 
H,O; (2) a much smaller proportion of D,O (that is, of oxygen combined 
with ‘hydrogen’ of weight 2, now called “deuterium” and symbolized 
by D); (3) of a still smaller proportion of T,O (that is, of oxygen com- 
bined with ‘hydrogen’ of weight 3, now called “tritium” and denoted by 
T); and (4) a varying number of molecules composed either of H, D, or T 
but having oxygen of an equivalent weight of 17 or 18 instead of 16." 

To be emphasized is that the assumptions with which the observer ap- 
proaches a given situation, assumptions which are derived from previous 
interpretations of selected data made by himself and others, will deter- 
mine even more than his eyesight ‘what’ he sees, i.e., what aspects he se- 
lects as his ‘data’ and what interpretation he gives to them after they 
have been selected. It is just this which makes the difference between a 
Sherlock Holmes and a Watson; between a good medical diagnostician 
and a poor one; between a good lawyer and a poor one. An example which 
will illustrate this is found in the case of a small girl who had been ad- 
vanced to the third grade by tender-hearted teachers even though she had 
thus far shown an inability to learn to read even such simple words as 
‘house.’ Physicians and other ‘experts’ who examined her had conclud- 
ed that the case was hopeless and that probably there were physical lesions 
in the ‘cortical association tracts’ which would prevent her from ever ac- 
quiring an ability to read. Fortunately for the little girl in question a psy- 
chologist trained under Alfred Adler happened to have his attention called 
to the case. He approached the problem with the hypothesis which Dr. 
Adler had formulated that difficulty in learning to read is often associated 
with left-handedness, and that this is even more likely to be the case if the 
child is a “‘converted sinistral,” i.e., one who, naturally left-handed, has 
been compelled to use the right hand. Sure enough, the girl in question 
was a converted sinistral, and by following a simple technique the psy- 


*6 For other helpful examples see Barry, op. cit. supra note 10, at 370 ff. 
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chologist in question taught the child in a few months to read better than 
anyone else in her class. Note the process: The assumption in question 
led the psychologist to select from the given situation aspects which the 
other experts had not noticed, or perhaps discarded as of no importance, 
and to interpret them in a manner which led to a solution of the difficulty, 
inability to learn to read. 

The foregoing is an exceedingly brief and in many ways a crude state- 
ment of a difficult and complex matter, and very likely open to misinter- 
pretation. It is hoped, however, that it will serve the purpose of the pres- 
ent discussion. That purpose is to point out that in order to state the 
‘facts’ of a given situation a pleader must first select from the infinite 
number of aspects of the ‘given’—the ‘crude, raw events’-—those which 
he deems to be of importance, that is to say, ‘relevant’ to the purpose in 
hand, which is to inform the court and the other party of the grounds upon 
which he claims the court ought to intervene in his behalf. Having made 
his selection he must relate the selected ‘data,’ i.e., interpret them, by 
putting them into categories, i.e., under certain verbal symbols. As he is 
a lawyer, it will not be surprising if before he is through he uses verbal 
symbols which have for lawyers acquired a technical significance. Here he 
proceeds exactly as would a chemist or a physician or the member of any 
learned profession. Ignoring for the moment this latter aspect of the 
lawyer’s attempt to state to the court and the other party the grounds of 
his claim, let us note another source of difficulty. To see just what this is 
it may be helpful once again to leave the field of law and discuss a simple 
situation in everyday life. 

Suppose I am looking out of the window of the room in which you and 
I are and you ask me: “What do you see?” Any reply I make, assuming 
I see ‘something,’ will be a ‘statement of fact.’ Suppose my reply is: 
“T see an object’’: this tells you something but not much; nevertheless it 
is a ‘statement of fact.’ Perhaps you ask for a more detailed statement. 
Ireply: “I see an inorganic object.” You now know more than before, but 
perhaps you are still not satisfied, and my next reply may be: “I see a 
vehicle.” This is equally a ‘statement of fact,’ as will be a statement that 
“IT see an automobile.” I may under your urging go on to more and more 
detailed statements, such as: “TI see a five passenger sedan;”’ “I see a 1935 
Ford four-door sedan, with blue body and black wheels”; and so on. Each 
statement becomes more and more detailed, tells you more and more about 
what you could see if you were to look.*’ 

"7 In the paper by Professor Gavit referred to in note 7 supra, the present writer is quoted as 


asserting (in his paper in 21 Columbia Law Review) a series of propositions about the matter 
which he really never did assert. Thus he is charged with saying that there is ‘‘no logical dis- 
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Suppose now the only directions you were to give me when you asked 
me to look out of the window and tell you what I saw were that I was to 
‘state in plain and concise language the facts’ of the situation outside the 
window, or at least of that part of it in which I was interested; or suppose, 
to adopt language like that of the Illinois Civil Practice Act, you told me 
to ‘state what you see in plain and concise language.’ Is it not clear that 
anyone of the answers given above would prima facie comply with these 
directions, and that none of these answers would be an adequate guide to 
me as to what you wished to know? There seems only one answer to this, 
namely, that I would be completely at a loss as to how general or how spe- 
cific you desired my statement to be. 

In other words, a direction to ‘state the facts’ of a situation or to ‘de- 
scribe the situation’ is an inadequate guide without more. The matter 
will, to be sure, be helped if I know for what purpose my answer is to be 
used, and of course that is the case in pleading: the pleader’s statement is 
for the purpose of informing the court and the other party of the grounds 
upon which the pleader asks action in favor of his client. Even so our 
difficulties are not over. How much of the ‘concrete particularity’ of the 
given situation” shall the pleader tell the court and the other party? The 
language of the English order, of the New York Civil Practice Act, and of 
the Illinois Civil Practice Act are silent on the point. If we say by way of 
explanation: ‘Tell enough fairly to apprise the court and the other party 
of the issues,” there is still plenty of opportunity for doubt as to what is 
required. 

At this point we may with profit recur to the fact that a lawyer—as dis- 
tinguished, let us say, from a chemist—will use lawyer’s words in stating 
his ‘facts,’ that is, in interpreting the selected ‘data’ by putting them 
into categories. His categories will be legal categories, not chemical. An 


















































































tinction between evidentiary and operative facts’’ when all he intended to say, and thinks he 
did say, was that in some cases a pleader had been charged by a court with pleading ‘evidenti- 
ary facts’ when all he had done was to plead the ‘operative facts’ with too great particularity. 
A reference to 21 Col. L. Rev. 419 will show that it is specifically pointed out that ‘“‘at times a 
pleader does err by ‘pleading evidence,’ i.e., by stating, generically or specifically, facts which 
do not form a part of the group of operative facts, but are merely facts from which by some 
process of logical inference the existence of the operative facts can be inferred”: surely a clear 
recognition of a difference between ‘evidentiary’ and ‘operative’ facts. And so for a number 
of other accusations made by Professor Gavit, the present writer also pleads “not guilty” and 
refers the interested reader to his original paper. As already suggested, it is entirely probable 
that certain infelicities of expression in the original paper are responsible for what are obviously 
wholly unintentional misinterpretations. 

*® This should not be misunderstood. It is not possible to make ‘a statement of fact’ 
which will state ‘concrete facts.’ Every statement will necessarily involve the process out- 
lined in the text. Cf. Ritchie, Scientific Method 155-66 (1923). 
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examination of any pleading ever drawn will show that this is precisely 
what every pleader does. Consider the following approved forms found in 
the official Connecticut form book. They read: 


FOR CONVERSION OF GOODS 


1. On October 1st, 1878, the defendant had in his possession ten barrels of flour, 
worth six dollars a barrel, belonging to the plaintiff. 

2. On said day the defendant sold the said flour, withoyt authority from the 
plaintiff, and thereby converted the same to his own use. 

The plaintiff claims $80 damages. 


ORDINARY TRESPASS DE BONIS 


1. On May 2oth, 1879, the plaintiff was lawfully possessed of ten chairs. 

2. On said day the defendant forcibly took said chairs from the possession of the 
plaintiff and carpied t away. 

The plaintiff claims $10 damages.” 


Note the technical legal terms: ‘Possession’; ‘belonging to the plain- 
tiff’; ‘authority’; ‘sold’; ‘converted’; ‘lawfully possessed’; ‘forcibly 
took’; ‘carried away.’ Obviously only a legally trained person can tell 
what is meant. It may be asked: “Are these statements which are proper 
in Connecticut ‘statements of fact’ or are they merely ‘conclusions of 


law’ ?”” The answer obviously is that they are both. The statement that 
the plaintiff was ‘lawfully possessed’ of the goods in question is very 
properly interpreted as an assertion that some one of a large number of 
shifting and varying groups of factual events had taken place, the net 
legal consequence of which was that the plaintiff was ‘lawfully possessed’ 
of the goods. Any one of a large number of combinations of events will, of 
course, result in conferring ‘possession’—as distinguished from mere 
physical custody—upon a person. Proof of any such combination of 
events will be proof of the ‘possession.’ The approved form of statement 
thus leaves out much of the ‘concrete particularity’ of the events ‘as they 
occurred.’ Any statement will necessarily do that. The only question is, 
has the statement left out so much that it is not sufficient fairly to apprise 
court and counsel on the other side of what the plaintiff expects to rely 
upon? 

At this point we come to the crux of the matter. How much is enough? 
Obviously, the codes as formulated, either in New York or Illinois, give no 
answer to that: as many answers might be given as there are persons who 
attempt an answer, were it not for one thing, namely, past habits and 


"9 These forms are taken from The Connecticut Practice Book of 1934, forms 252, 266. 
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practices of the legal profession, in Illinois and in other states.” Small 
wonder that in England, in New York, and in other code states chaos 
reigned after the adoption of the “simplified procedure.” The ancient 
landmarks had been swept away and no new ones had been put in their 
place. Connecticut, be it noted, escaped this confusion and chaos by a 
very simple expedient: it offered the profession along with the vague pro- 
visions of the code a set of officially approved but not required forms for 
all the ordinary actions. It thus erected new landmarks in place of the 
old and the Connecticut practitioner did not lose his way in a war of 
words over what was and what was not a ‘statement of fact’ and what a 
‘mere conclusion of law,’ one being permitted and the other not. 

If the foregoing analysis is accepted, we must conclude that the time- 
honored distinction between ‘statements of fact’ and ‘conclusions of 
law’ is merely one of degree, comparable to the difference between saying: 
“T see an object” and “I see a sedan” in the example given above. 

In the early part of this discussion the question of the propriety of using 
the ‘common counts’ under the Illinois Act was discussed. One expert 
took one view; another the opposite view. In the light of the analysis here 
presented let us restate the problem, which is: Do they tell court and 
opposing counsel enough? They certainly are ‘statements of fact’; the 
only question is, are they too general? Do they leave out too much of the 
‘concreteness’ of the ‘given situation’? A glance at the Connecticut 
official form book shows that the framers of that code thought not; there 
is an express provision permitting them “where any of these counts is a 
general statement of the cause of action.”** Note how the draftsmen of 
the Connecticut code recognized that any one of these counts might in an 
appropriate case be regarded as “‘a general statement of the cause of ac- 
tion.”’ Of course due provision was made, as at common law, for the filing 
of a “bill of particulars” where that seemed to be desirable. 

On the other hand, it may be argued that a form of complaint which, 
as in the common law common count in assumpsit for goods sold and de- 
livered, merely alleges that the defendant was indebted to plaintiff in a 
certain amount for goods sold and delivered, without specifying what the 
goods were, and that the defendent thereafter promised to pay the sum 
on request, etc., does not give enough information to court and opposing 
counsel. The difference is, presumably, between saying generally that the 
defendant is indebted for goods sold and delivered, or saying—as in Eng- 

2° “Precedent and analogy are our only guides.’’ Mitchell, J., in Clark v. C. M. & St. P. 
Ry., 28 Minn. 69, 72, 9 N.W. 75 (1881). 

* Conn. Gen. Stats. 1930, § 5527. 
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land—that he is “indebted for butcher’s meat sold and delivered, of which 
a detailed statement has been delivered to the defendant.” 

The point is, no amount of argument about ‘statements of fact’ and 
‘conclusions of law’ can possibly settle the question. Only the decision of 
the court of last resort or an officially adopted form (as in Connecticut and 
in England) can give the answer. In the absence of either of these the only 
guide, and not a very certain one at that, is precedent, and lacking that, 
analogy. It is worthy of note that the “‘Preliminary Draft of the Rules of 
Civil Procedure” for the federal courts specifically authorizes the use of 
the common counts. The precise language is: 

A pleader may employ one or more of the appropriate so-called “common counts” 


subject to the power of the court to order a further statement under the provisions 
of Rule 17.% 


In this solution of the problem the present writer concurs. The decision, 
as indeed Professor Hinton pointed out in discussing the common counts 
in the passage quoted above, must be made on the basis of convenience, 
all things considered, and from that point of view there seems no real ob- 
jection to their use with proper provision for a fuller statement if meces- 
sary. 

It may be worth while before ending our discussion to note the language 


of the proposed federal rules so far as relates to the complaint. It reads: 


The complaint shall be sufficient if it contain (1) a short and plain statement of the 
grounds upon which the court’s jurisdiction depends; (2) a short and plain statement 
of the claim showing that the plaintiff is entitled to relief; and (3) a demand for the 
relief to which he deems himself entitled.» 


Note, however, that the pleaders in the federal courts are not to be left 
to guess as to the meaning of this language. Rule 8 reads: 


The forms attached to these rules in the Appendix of Forms, with appropriate 


changes as circumstances may require, shall be considered sufficient under these 
rules. 


*In The Annual Practice 1669 (1936) the following form is approved: “The plaintiff’s 
claim is for the price of goods sold, and delivered. 
Particulars: 
1898—31st December— 
Balance of account for butcher’s meat to this date, full particulars of which have 
been delivered.” 
And of course the “‘indorsements on writs of summons”’ are still more general, ¢.g., ‘‘plain- 
tiff’s claim is for £50, for the price of goods sold.’’ 
*3 Rule 13, a (6). 


4 The requirement that the complaint contain a statement of the claim ‘‘showing that the 
plaintiff is entitled to relief’ is of course not to be taken literally unless it is meant to abolish 
all “‘affirmative defenses” which set forth “‘new matter” by way of excuse, justification, or dis- 
charge. The prior section (Rule 13) shows that this is not intended. 
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All of which is as it should be. In no other way can useless litigation be 
avoided. 


To sum up our argument: when ancient landmarks are swept away, 
they must obviously be replaced by other marks at least equally useful 
in guiding the wayfarer through the pleading wilderness. But, from the 
very nature of verbal symbols and of ‘facts,’ a direction to “state the 
facts constituting the cause of action” or to “state in plain and concise 
language the cause of action” can not possibly furnish adequate guidance. 
It can do little more than generate doubt and uncertainty and provoke 
controversy and litigation. That has been the uniform experience in the 
past. If such directions are accompanied by an adequate set of forms, 
which while not required are sufficient if used, the difficulty is solved and 
peace and good order reign in the pleader’s world.’> It is to be hoped that 
the example now about to be set by the new federal rules will be followed 
by all committees which in the future may be set at the task of “‘simplify- 
ing pleading.” 


*s It is interesting to note that Professor Hinton undoubtedly realized the source of the 
difficulties. Thus in the lectures on the Illinois Act he called attention to the fact that the 
pleader under the common law system usually had little difficulty since he was supplied with a 
set of forms which had become recognized as sufficient. See especially the passage in Hinton, 
op. cit. supra note 1, at 7. To be sure, under that system difficulties arose when the substantive 
law was doubtful and the pleader was accordingly uncertain just what if any ‘cause of action’ 
his client had. 


* In 1934 the writer was asked to aid in revising the Regulations of the U.S. Treasury De- 
partment with reference to the enrollment and disbarment of attorneys and other agents 
representing clients before the Department. One task was to revise the ‘“‘code’’ of procedure 
before the Committee in disbarment cases. In Sec. 8 of Department Circular 230 as revised 
October 1, 1934, the following provisions as to statements of charges of misconduct were 
adopted: 

“«. .. Statement of charges, . . . . giving a plain and concise description of facts which it 
is claimed constitute grounds for reprimand, suspension, or disbarment, without a detailed 
description of such facts. A statement of charges which fairly informs the respondent of the 
charges against him so that he is able to prepare his defense shall be deemed sufficient. Differ- 
ent means by which a purpose may be accomplished or different intents with which acts may 
be done so as to constitute ground for reprimand, suspension, or disbarment may be alleged 
in the statement of charges in a single count in the alternative. If, in order to prepare his de- 
fense, the respondent desires additional information as to the time and place of the alleged 
misconduct, or the means by which it was committed, or any other more specific information 
concerning the alleged misconduct, he may present a motion in writing to the Committee 
asking that the statement of charges be made more specific, setting forth in such motion in 
specific manner in what respect the statement of charges leaves him in doubt and describing 
the particular language of the statement of charges as to which additional information is 
needed. If in the opinion of the Committee such information is reasonably necessary to enable 
the respondent to prepare his defense, the Committee shall direct the attorney for the Govern- 


ment to furnish the respondent with an amended statement of charges giving the needed in- 
formation.” 








THE JURY AND THE EXCLUSIONARY 
RULES OF EVIDENCE 


Epmunp M. Morcan* 


“The English law of evidence, which is the child of the jury.” 
James Bradley Thayer 
“The fallacy that whatever is morally convincing and whatever rea- 
sonable beings would form their judgments and act upon, may 
be submitted to a jury.” 
Mr. Justice Coleridge 


HE Anglo-Saxon trial by ordeal and trial by compurgation and 
the Anglo-Norman trial by battle were essentially adversary pro- 


ceedings, conducted under public supervision, by which the liti- 

gants appealed to the Deity for a decision. The institution of trial by 
inquest or recognition, from which trial by jury soon evolved, not only 
substituted a resort to reason for reliance on superstition, but also re- 
moved the proceeding completely from the control of the adversaries. 
It compelled them to submit to “the test of what a set of strangers might 
say, witnesses selected by a public officer.’”* This set of strangers was 
originally an investigative body chosen for the supposed capacity of its 
members to answer the disputed question without help from the court 
and without aid or hindrance from the parties. The parties were per- 
mitted to state what they respectively asserted to be the facts. Later 
they secured the privilege of presenting additional information through 
witnesses. By the middle of the Sixteenth Century this had become a 
common practice. The jury came to rely more and more upon what the 
parties presented in open court and less and less upon what its individual 
members knew or learned from other sources, so that at the beginning 
of the Seventeenth Century Coke could truly say that “most commonly 
juries are led by deposition of witnesses.”? Less than a century and a 
half later it had become established that the jury must base its verdict 
not upon the private knowledge or information of its members but solely 
upon the evidence given in open court.’ And this evidence was furnished 

* Acting Dean, Harvard University Law School. 

* Thayer, Preliminary Treatise on Evidence 56 (1898). 

? Coke, Third Institute 163 (ed. of 1817). 

33 Wigmore, Evidence § 1364 (2d. ed. 1923). 
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by the adversaries. Trial by jury had been transformed from an investi- 
gative or inquisitorial to an adversary proceeding. Thus, the parties 
furnish and control the material upon which the modern jury is required 
to exercise its rational processes, just as in trial by compurgation, ordeal 
and battle the parties furnished and controlled the material through which 
the Divine judgment was made manifest. 

In the operation of any system which undertakes to settle disputed 
questions of fact by rational methods, there will inevitably be evolved 
rules regulating the scope of permissible inquiry, the qualifications of the 
persons to be heard and the kind of information to be gathered and con- 
sidered. Among the factors which will most powerfully influence the 
character and content of these rules one would expect to find not only 
the competence or lack of competence of the tribunal upon which is 
imposed the task of resolving the dispute, but also the means by which 
and the extent to which sources of information are made available to it. 
Since the adversary feature of our system is quite as distinctive as is its 
use of a jury, it may be well not to accept without scrutiny the oft- 
repeated statement that the jury is responsible for the origin and per- 
sistence of our law of evidence. Particularly is caution needed when 
declarations like that of Lord Coleridge in Wright v. Doe d. Tatham‘ are 
taken to mean that the jury is the sole or chief cause of all those rules 
which require the rejection of logically relevant evidence. 

Foremost among the exclusionary rules of the common law are those 
which render certain persons incompetent to testify because of mental 
deficiency, religion, interest, marital relationship and infamy. While it is 
too obvious for comment that these disqualifications had and have no 
basis in the adversary character of the proceeding, it also seems clear that 
they are in no appreciable degree connected in origin or experience with 
any supposed incapacity of a jury to evaluate the testimony of the dis- 
qualified persons. Once the concept of mental derangement as a Divine 
visitation was abandoned, the test of intellectual capacity to testify be- 
came the capacity to perceive, remember and relate intelligently—a test 
applicable to all rational investigations by any body, skilled or unskilled. 
Similarly the disqualification of mental immaturity operated only where 
it negatived that capacity, except in so far as it revealed inability to take 
an oath understandingly. Religious qualifications also were insisted upon 
only to the extent to which they affected ability and willingness to take a 
binding oath. The oath-requirement was rigidly enforced in the forms 
of trial which preceded the jury; and there is no reason to suppose that 


45 Cl. & Fin. 670, 690 (H.L. 1838), quoted supra. 
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its retention was due to any mistrust of the jury as a fact-finding tribunal. 
The disqualification for interest, whatever its origin, is not peculiar to 
the jury system, for, as Mr. Wigmore says, it “is found long established, 
by adoption from the Roman law, in the ecclesiastical rules as practised 
in England.”’ Infamy by conviction of crime, likewise, created incom- 
petence under other systems, and it has been suggested that there is some- 
thing generic and universal in the origin of this disqualification. In the 
Roman and ecclesiastical law, too, is the concept that lies at the root of 
the rule forbidding one spouse to be a witness for or against the other.® 
And the justification for such remnants of it as still persist, is put upon 
grounds of policy which have no relation to the jury. For the harm done, 
therefore, by the exclusion of relevant material on account of the com- 
mon law rules governing competency of witnesses, the jury system cannot 
be blamed. 

The same is true as to that large body of evidence made unavailable 
through the exercise of the common law privileges. Each rule of privilege 
concededly authorizes the suppression of the truth and prevents the trier 
of fact, whether judge or jury, from hearing pertinent testimony easy to 
value by even the most unsophisticated. Almost every one of them rests 
upon the gratuitous assumption that it furthers a supposedly sound social 
policy. The privilege of one spouse to refuse to testify against the other 
and to prevent the other from testifying against him has its basis in the 
judicial desire to foster marital harmony. A similar policy accounts for 
the privilege of a spouse that confidential communications between hus- 
band and wife be not disclosed. The privilege against self-crimination has 
a separate and distinct history, probably coming into the common law 
as the result of resistance to ecclesiastical heresy hunts;’ neither in origin 
nor in subsequent history has it any connection with any assumed or 
demonstrated inadequacy of the jury to handle the criminating material. 
The privilege of a client that confidential communications between him- 
self and his attorney shall not be disclosed began as the privilege of the 
attorney that he should not be compelled to violate his honor as a gentle- 
man by committing a breach of confidence. Its continued existence is 
sought to be justified for reasons builded upon the postulate that skilled 
assistance in the presentation of litigated cases is essential. If this is 
Sound, it is largely because our system is adversary from the inception of 
an action to its termination. No doubt the existence of a mass of rules as 
to the admissibility of evidence adds to the complexities of litigation, and 

51 Wigmore, op. cit. supra note 3, at § 575, p. 980. 

Td. at § 600. 14 id. at § 2250. 
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thus makes for the need of expert assistance.* But if the judge were under 
the duty of excluding all objectionable evidence, aid of counsel would be 
less imperative. However, under the adversary system the judge’s duty 
in this respect is merely to rule upon objections interposed by the adver- 
sary. And much inadmissible evidence is made so for reasons that would 
be equally applicable had jury trial never been instituted. Certainly no 
one could seriously contend that state secrets and certain portions of 
official documents are subject to exclusion because the jury is a part of 
the trial tribunal.? Consequently if our law of evidence had confined its 
rejection of relevant evidence to that coming from incompetent witnesses 
and that falling within the scope of the privileges, there could have been 
little, if any, foundation for imputing its origin to the jury. 

The rules which conditionally prefer one sort of evidence or one class 
of witnesses over another do not in terms absolutely exclude relevant 
evidence, but they sometimes reach that result when the conditions upon 
which the preference may be avoided are not fulfilled by the proponent. 
The requirement that a documentary original must be produced as evi- 
dence of its content has its roots in the ancient substantive law, which 
identified the legal consequences of a document with the document itself. 
The method of trial, where the authenticity of the writing was in dispute, 
was by deed witnesses before the court, and not by jury. As trial by jury 
gradually displaced trial by documents, the requirement of profert in 
pleading made mandatory the production of the original in court. So 
long as pleadings were oral, there was in effect no difference between its 
production and what, under later practice, would have been its introduc- 
tion in evidence. By just what process, when oral pleadings disappeared, 
the principle which had been enforced by profert made itself manifest in a 
rule of evidence is not quite clear. But by the early Eighteenth Century, 
it had happened. Chief Baron Gilbert’s explanation is, generally 


that a man must have the utmost evidence the nature of the fact is capable of; .. . . 
less evidence doth create but opinion and surmise, and does not leave a man the entire 
satisfaction that arises from demonstration; for if it be plainly seen in the nature of the 


§ No doubt, too, the division of functions between judge and jury particularly as applied 
to questions preliminary to the admissibility of evidence increases the complexities of the trial. 
See Maguire and Epstein, Preliminary Questions of Fact in Determining Admissibility of 
Evidence, 40 Harv. L. Rev. 392 (1927); Morgan, Functions of Judge and Jury in the Deter- 
mination of Preliminary Questions of Fact, 43 Harv. L. Rev. 165 (1929). The presence of the 
jury obviously creates many problems of procedure throughout the trial. 


* An examination of the various subjects of privilege treated by Dean Wigmore in §§ 2210 
to 2224 will disclose no influence of the jury system upon the rulings. 
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transaction that there is some more evidence that doth not appear, the very not pro- 
ducing it is a presumption that it would have detected something more than appears 
already ... .%° 

Specifically he says: 


But deeds are only private evidences . . . . and therefore they must be produced in 
evidence; for the law requires the best evidence that the nature of the thing is capable 
of, and the deed is much better evidence than the copy of it, for the rasure and inter- 
lineation that might vacate the deed, might appear in the deed itself, and the very 
offering a copy carries a presumption, as if the original were defective... .™ 


Though this reasoning leaves much to be desired, and the danger of honest 
mistake in recollection or transcription is equally important, a combina- 
tion of these considerations furnishes a justification for the retention of 
the doctrine; and this notwithstanding the fact that it came into our law 
in the historical evolution of quite a different concept. 

The common law preference for the testimony of attesting witnesses 
likewise finds its origin in days long antedating the jury; they are the 
successors of “‘that very ancient class of transaction or business witnesses, 
running far back into the old Germanic law, who were once the only sort 
of witnesses that could be compelled to come before a court.’’* Persisting 
through the evolution of trial by jury, this preference was sought to be 
justified on such specious reasoning as that the parties had agreed or were 
supposed to have agreed that the writing should not be given in evidence 
without calling the attesting witness, or that the opponent is entitled to 
have him produced for cross-examination concerning the circumstances of 
the execution of the instrument. There is not the slightest suggestion, 
it will be noted, that the rule is in any degree attributable to the existence 
of the jury. As in Chief Baron Gilbert’s exposition of the preference for 
the original document, here too the central theme is the obligation of the 
proponent to produce the best he has, so that it may be scrutinized by the 
adversary and its weaknesses exposed to the trier. Indeed Mr. Wigmore 
believes that whatever justification such a rule may have is that it tends 
to insure “‘a supply of trustworthy testimony which otherwise the parti- 
san interests of either side might fail to furnish.’’** In other words, these 
rules of preference are merely a salutary modification of the adversary’s 
control over the course of litigation. 

The so-called opinion rule, in so far as it relates to the conditions upon 

%° Gilbert, Evidence 4 (ed. of 1760). (Written before 1726.) 

" Id. at 96. ™ Thayer, op. cit. supra note 1, at 502. 

"3 2 Wigmore, op. cit. supra note 3, at § 1286, p. 937. 
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which expert testimony is received, can hardly be said to operate to ex- 
clude pertinent evidence. The reception of expert aid by the court is 
found in the Year Books and other early reports. Its use as an aid to the 
jury was early established. The silly refinements engrafted upon it in 
some of our states are quite as much a reflection upon the intelligence of 
judges as an imputation of incapacity to jurors. They do not obtain in 
England; and with us they are usually applied to trials by the court as well 
as to trials by jury. The rule excluding lay opinion, however, often results 
in depriving court and jury of valuable information. Of course, no intelli- 
gent trier of fact needs the aid of an unskilled witness in drawing infer- 
ences from evidence properly in the case. Equally true is it that the princi- 
ple underlying the hearsay rule makes unacceptable the beliefs, impres- 
sions and deductions of a lay witness concerning material matter learned 
from others. But in many instances testimony in the form of beliefs, 
impressions and deductions is merely an expression of relevant personal 
experiences of the witness. To reject it is to insist upon form of statement 
at the expense of substance, and to accept a doctrine which originated half 
a century after jury trial in its present form had come to maturity, a 
doctrine, moreover, which has not “‘obtained orthodox standing in the 
original home of our jurisprudence.”** It can, therefore, safely be asserted 
that there is no objectionable feature of the opinion rule which considera- 
tions looking to the protection of the jury can be relied upon to explain 
or justify. 

The history of the hearsay rule, the reasons assigned for its application 
and the judicial explanations for limitations upon it may throw light 
upon the causes for its creation and persistence. There can be no question 
that during the first few centuries of the existence of the jury, it could 
properly base its decision on information received otherwise than in open 
court. It was very early recognized that jurors might properly answer as 
the result of data obtained “through the words of their fathers and 
through such words of other persons whom they are bound to trust as 
worthy.’*’ During the Sixteenth Century hearsay from witnesses was 
freely received. Towards the end of that century there were numerous 
objections raised, but many, if not most, of them went to the weight of 
hearsay rather than to its admissibility; and there was discussion looking 
toward the establishment of something akin to the numerical system of 
the civil law. By the middle of the Seventeenth Century the objections 


4 4 id. at § 1917, p. 108. 


*s Brunner, The Origin of Jury Courts 427, 452 (1872), as quoted in 3 Wigmore, op. cit. 
supra note 3, at § 1364, p. ro. 
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grew in number and force, and in its last quarter became effective to 
cause the rejection of hearsay in the usual case, although it continued 
to be received in corroboration of other evidence at least during the first 
quarter of the Eighteenth Century. The grounds of rejection are thus 
put by Chief Baron Gilbert: 

The attestation of the witness must be to what he knows, not to that only which 
he hath heard, for mere hearsay is no evidence; for it is his knowledge which must 
direct the Court and Jury in the judgment of the fact, and not his mere credulity. 
.... Besides though a person testify to what he hath heard upon oath, yet the person 


who spake it was not upon oath; and if a man had been in Court and said the same 
thing and had not sworn it, he had not been believed in a court of justice 


But as early as 1668 a hearsay sworn statement was rejected because 
“the other party could not cross-examine the party sworn, which is the 
common course” ;7 and in 1696 sworn depositions of a witness since de- 
ceased were excluded by the King’s Bench: 

The Court sent the puisne judge to confer with the Justices of the Common Pleas; 
who returning, the Chief Justice declared, that it was the opinion of both Courts that 
these depositions should not be given in evidence, the defendant not being present 


when they were taken before the mayor, and so had lost the benefit of a cross-exami- 
nation.® 


Before the opening of the Eighteenth Century, then, we find expressed 
the two reasons still most frequently put forward for the rejection of 


hearsay—lack of oath and lack of opportunity for cross-examination. It 
is now established that sworn hearsay is inadmissible; it is very probably 
true that cross-examined hearsay not given under oath is likewise subject 
to exclusion; and there is some authority for the proposition that hearsay 
given under oath and subject to cross-examination other than in a formal 
proceeding should be rejected.’? In the modern cases the emphasis is so 
heavily placed upon the opportunity to cross-examine that Mr. Wigmore 
states the gist of the hearsay rule to be that it “prohibits the use of a 
person’s assertion as equivalent to testimony to the fact asserted unless 
the asserter is brought to testify in court on the stand, where he may be 
probed and cross-examined as to the grounds of his assertion and his 
qualifications to make it.”?° 

In so far as the oath or its equivalent is a prerequisite to admissibility 
of testimony, neither its history nor its employment in modern litigation 

® Gilbert, op. cit. supra note 10, at 152. 

'7 2 Rolle’s Abr. 679, pl. 9 (1668). 

™ Rex v. Paine, 5 Mod. 163, 165 (1696). 

"9 See Deering v. Schreyer, 88 App. Div. 457, 85 N.Y. S. 275 (1903). 

*3 Wigmore, op. cit. supra note 3, at § 1364, p. 9. 
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furnishes any basis for any reasonable contention that it is imposed for 
the peculiar benefit of the jury. It is merely a means of assuring the trier 
or investigator that the witness is under a realization of his obligation 
to tell the truth. As to cross-examination, there can be no doubt that 
when properly used, it is a most effective instrument for the discovery of 
the facts so far as they are within the ability of the witness to disclose. 
And it might well be argued that in view of the defective powers of per- 
ception, memory and narration of the ordinary witness and his weaknesses 
or worse as regards veracity, the unskilled jury ought not to be permitted 
to rely upon his uncross-examined testimony. If such were the rule, there 
could then be little doubt of its intimate connection with the jury, and 
there would be little reason for applying it in trials by the judge. But it 
is not, and never has been the rule. It has never been suggested that the 
adversary is under any obligation to cross-examine any witness; and it is 
equally well settled that the judge is under no duty to do so. Indeed, in 
most American jurisdictions, cross-examination by the judge is a pre- 
carious proceeding, for he may commit the awful sin of indicating to the 
jury his opinion upon the facts.” Since no official cross-examiner is pro- 
vided, the jury may have to come to its decision upon testimony which 
has not been purified (or poisoned) by cross-examination. But the ad- 
versary cannot be deprived of his right to cross-examine. There are a 
few English cases in chancery which admit testimony given under oath 
in open court against a party who without fault of his own or of his adver- 
sary has been prevented from cross-examining. The accepted doctrine 
in this country, however, requires the court on motion of the adversary 
to strike direct testimony where without his fault or acquiescence he has 
not been given the opportunity to cross-examine.” And it seems a reason- 
able deduction from the authorities that this right of a party could not be 
denied merely because of a searching cross-examination conducted by the 
judge. Furthermore, denial of the right to cross-examine is equally fatal 
in a case tried without a jury, whether it be one in which the jury is 
waived or one in which there is no right to trial by jury.”? It is, therefore, 
suggested that had the Normans abolished the Anglo-Saxon forms of trial 

* This indicates the extent to which our courts have gone in preventing the jury from 
receiving aid to which the adversary objects. 

™ See ¢.g., People v. Cole, 43 N.Y. 508 (1871). 


*3It is true that the court receives uncross-examined sworn testimony in interlocutory 
proceedings, and there is a conflict as to the applicability of the rules of evidence to hearings 
by the judge upon matters preliminary to the admissibility of evidence. See Maguire and 
Epstein, Rules of Evidence in Preliminary Controversies as to Admissibility, 36 Yale L.J. 
1101 (1927). 
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and replaced them with trial by any body of skilled triers, such as judges 
or other expert investigators, and had the parties succeeded, by the proc- 
ess of securing and enlarging the privilege of submitting evidence, in 
changing the trial from an investigative to an adversary proceeding, a 
rule forbidding the reception of hearsay would have developed. The right 
of a party to cross-examine is an essential element of an adversary system; 
it is not a necessary concomitant of trial by jury. It may be true that non- 
jury systems have not created a hearsay rule; but that has no compelling 
significance so long as they have not adopted an adversary theory of 
litigation. And it is little more than speculation to intimate that a non- 
jury substitute for the earlier forms of trial in England would not have 
evolved into an adversary proceeding. Certainly there is little or nothing 
in the reports of judicial proceedings to justify, much less to force, the 
inference that the jury is responsible for its own transformation from an 
investigative body acting upon information gathered from all available 
and reliable sources into a tribunal compelled to rely principally, if not 
entirely, upon materials furnished by the adversaries. 

In judicial discussions dealing with accepted or proposed exceptions 
to the hearsay rule there is much to be found indicating a distrust of the 
jury’s capacity to handle such hearsay as does not carry some warranty 
of verity.”4 It must, therefore, be conceded that in framing some parts of 
the law governing hearsay the courts have been consciously influenced 
by the fact that the tribunal to which the evidence is addressed is the jury. 
This is not so manifest in the earlier decisions, wherein the chief argument 
for admissibility is necessity; the witness could have testified if present; 
since he is dead, his hearsay statement is the best evidence available. 
But then the exceptions were few; now they are numerous. An examina- 
tion of Mr. Wigmore’s treatise will reveal at least eighteen different classes 
of hearsay for the reception of each of which respectable authority may 
be found.”’ In most of these Mr. Wigmore finds some guaranty of trust- 
worthiness; but in many of them it is tenuous even in general theory and 
practically non-existent in specific application. In fact the body of the 

24 But even so, if the hearsay is received without objection by the adversary the jury may 


by the majority view use it and base a verdict upon it. See Barlow v. Verrill, 183 Atl. 857 
(N.H. 1936), annotated in 104 A.L.R. 1130 (1936). 


*s Reported Testimony, Personal Admissions, Vicarious Admissions, Declarations against 
Interest, Official Written Statements, Business Entries, Subscribing Witnesses, Pedigree, 
Reputation, Ancient Documents, Declarations as to Boundaries, Dying Declarations, Declara- 
tions of Mental Condition, Spontaneous Declarations, Contemporaneous Declarations, Narra- 
tives of Testators, Voters’ Statements, Commercial Lists, Learned Treatises;—these titles 
suggest the classes, though Mr. Wigmore does not classify Reported Testimony as hearsay. 
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exceptions can be explained only as the resultant of conflicting considera- 
tions. Without going into detail, it will suffice to point out that the re- 
ception of admissions and the rejection of much reported testimony rest 
only upon the adversary theory of litigation. Extra-judicial statements of 
a party to the action are admitted against him although he is incompetent 
as a witness in the case * and although he was without personal knowledge 
of the matter asserted and was expressing a self-serving deduction from 
inadmissible hearsay.?”7 On the other hand relevant testimony given in a 
prior action by a competent witness under oath and then cross-examined 
is rejected when offered against a party who had no opportunity to cross- 
examine the witness when so testifying. Moreover it is, by the orthodox 
rule, excluded even though the witness was actually cross-examined by 
the party against whom it is offered, if it could not be received against 
the party offering it.* The doctrine of mutuality as applied here reflects 
the notion of fair play between antagonists. In most of the exceptions, 
however, the adversary theory is disregarded and the courts purport to 
find some circumstance which serves as a substitute for an oath and thus 
furnishes a so-called guaranty of trustworthiness. This usually means 
nothing more than that an ordinary man in the situation of the declarant 
would have desired to tell the truth, and, sometimes, merely that he would 
have had no motive to falsify. At times a court will disregard both the 
adversary and the trustworthiness theories and put the reception frankly 
upon the ground that the evidence is needed and hearsay is better than 
no evidence.?? Consequently it may be truly said that the jury is in part 
responsible for a portion of the law creating and governing exceptions to 
the hearsay rule, but certainly not for all of it. 

Evidence which has only slight or remote probative value is ordinarily 
not worth the time and expense involved in presenting and considering it 
and should not be received by any trier, however great his powers of 
discrimination. In two classes of cases exclusion is particularly desirable 
when the trier is unskilled, namely, cases where this evidence will create 
an unjustifiable prejudice, and those where it will confuse the issues. 
Consequently, in such cases the courts are found basing their rulings of 

% See e.g., Atchison, Topeka & Santa Fe Railway Co. v. Potter, 60 Kan. 808, 58 Pac. 471 
(1899). 

27 See Reed v. McCord, 160 N.Y. 330, 54 N.E. 737 (1899); Cady v. Doxtator, 193 Mich. 
170, 159 N.W. 151 (1916); Kaiser v. United States, 60 F. (2d) 410 (C.C.A. 8th 1932); Mayhew 
v. Travelers’ Protective Ass’n of America, 52 S.W. (2d) 29 (Mo.App. 1932). 

28 See ¢.g., Metropolitan St.Ry.Co. v. Gumby, 99 Fed. 192 (C.C.A. 2d 1900). 


29 See e.g., Mr. Justice Green in Railing v. Commonwealth, 110 Pa. 100, 105 (1885), speak- 
ing of dying declarations. 
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rejection upon the dangers to which reception would expose ordinary 
jurors. It often happens, however, that an item of testimony will have a 
highly and illegitimately prejudicial effect upon one issue and a substan- 
tial, legitimately logical value upon another. The court then, with an 
inconsistency born of necessity, assumes that the jury which has not 
sufficient capacity to make the necessary discriminations upon the first 
issue has the ability to perform the psychological feat of disregarding the 
item entirely upon the first issue and of confining its influence to the 
second issue. Nevertheless, it cannot be gainsaid that this group of ex- 
clusionary decisions owes its existence and persistence largely, though not 
entirely, to the jury. 

But the jury cannot be charged with the slightest measure of respon- 
sibility for that most senseless of all evidential rules, the rule which 
forbids a party to impeach his own witness. In most matters of impeach- 
ment the courts attribute to the jury very remarkable intellectual powers. 
They assume that it can hear that the defendant has been convicted of 
prior felonies and not be at all influenced thereby in considering his guilt 
or innocence of the crime charged but will use this evidence only to aid in 
determining whether he told the truth on the witness stand. They assume 
also that it can be trusted to hear prior contradictory statements of the 
opponent’s witness and to treat them as having no probative value upon 
the matter asserted but as bearing only upon the credibility of the wit- 
ness. Consequently this prohibitory rule cannot be founded upon any 
distrust of the jury. It must have some other explanation. 

It has been thought that it is derived from trial by compurgation or 
from the decisory oath of the Roman law.*° That may be so, but it is not 
found in jury trial till toward the end of the Seventeenth Century. In two 
criminal trials in 1681 the defendant was informed that when he called 
witnesses, he called them as witnesses to the truth;* and in 1700 in a civil 
case Holt, C.J., refused to allow the plaintiff to discredit “a witness of 
his own calling.”** It will be remembered that these cases occurred at a 
time when in civil cases the parties had for a long time enjoyed the privi- 
lege of presenting evidence through witnesses and when in criminal cases 
the defendant had but recently secured it. The jury still could rely upon 
information which it had acquired elsewhere than in court. The witnesses 
whom the parties presented were of their own selection. Nothing was 


3° See 2 Wigmore, op. cit. supra note 3, at § 896. 


3s Fitzharris’s Case, 8 How. St. Tr. 223, 369, 373 (1681); Colledge’s Case, 8 How. St. Tr. 
549, 636 (1681). 


» Adams v. Arnold, 12 Mod. 375 (1700). 
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more to be expected than the assumption that a party who exercised the 
privilege of presenting information through a witness must see to the 
reliability of his witness. The trial was taking on the aspect of a contest 
between the parties, largely under the control of the parties; the witnesses 
selected by the party were naturally regarded as his partisans, and not 
as witnesses of the court or of the jury. And when the trial became com- 
pletely adversary in character the rule forbidding impeachment remained 
a logical concomitant of it, whether consciously affected by the analogy 
of compurgation or not. 

What then is the conclusion of the whole matter? Our exclusionary 
rules of evidence are the resultant of several factors. Ancient ideas as to 
the reliability of witnesses have had their influence. Judicial convictions 
that the privilege of suppressing the truth is essential to the fostering of 
certain socially desirable relationships and to the protection of the citizen 
from persecution have played a large part. The adversary theory of liti- 
gation is directly responsible for many of them; and judicial distrust of 
the jury for not afew. But the dictum of the great Thayer that the English 
law of evidence is “the child of the jury’ is, it is suggested with the 
greatest deference, not more than a half-truths 

33 This explanation is suggested in Ladd, Impeachment of One’s Own Witness—New De- 
velopments, 4 Univ. Chi. L. Rev. 69 (1936). 

34 Thayer, op. cit. supra note 1, at 47, quoted supra. 


35 It is hoped that this little essay will incite some more learned writer to take issue with 
its thesis and demonstrate its certain faults and probable inaccuracies. If Judge Hinton were 
still with us, he would no doubt in his kindly but devastating manner make clear that, in so 
far as it is not a mere jousting at windmills, it is unsound. 





LOOKING BEHIND THE LETTER OF THE LAW 


Joun H. WicmMore* 


UR learned and genial friend, in whose honor we affectionately 

() offer this tribute, was particularly gifted with the tendency to 

go behind the mere letter of the rule, or its abstract or logical 
formulation, and to consider how it operated in practice. 

This attitude towards the rules of law—an attitude that imports an 
understanding of the fullest significance of those rules—is particularly 
necessary in judging the records of legal systems alien to our own. The 
purport of the records may be verbally plain, and the ideas which the 
words convey may be familiar and apparently obvious, but a search into 
the background may reveal something very different. The rules or prin- 
ciples may turn out to mean something very different; or they may turn 
out to be no rules at all in the sense of accepted and effective practices in 
the administration of justice. 

It occurs to me that I shall be offering something germane to that wise 


attitude of our learned comrade if I here call attention to some examples 
which I have met in scanning the records of foreign laws. 


I 


The latter kind of revelation above mentioned is found in those bodies 
of legal records which have all the marks of actual law, and yet were prob- 
ably never in force at all. I refer here to the formal records of Irish-Celtic 
law and of Brahman-Hindu law. There are several volumes extant of the 
former class and scores of volumes of the latter class. The Irish laws pur- 
port to represent concrete rules, laid down for detailed cases by the Bre- 
hons, or judges. The Brahman laws purport also to represent elaborate 
rules for concrete cases (but sometimes formulated like a code) laid down 
by the pundits, or priestly advisers, of the rajahs. And yet it is now clear 
(and I think generally accepted) that the greater part of them were never 
in force as law. They were mainly the personal views of chambered jurists, 
elaborating logically the consequences of their theoretical imaginations. 
In the Irish books this conclusion may be inferred almost from the mere 
perusal of the texts, so fantastically scholastic are some of these lucubra- 
tions; but as no modern experience exists as to their attempted enforce- 

* Dean Emeritus, Northwestern University Law School. 
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ment, no practical test of this conclusion is attainable. But the Brahman 
books, which to some extent have the same unreal purport, were put into 
application by the British judges when the judicial system in India was 
organized (nearly a century and a half ago), and there arose ample op- 
portunity to test the validity of the pundits’ rules (property, inherit- 
ance, etc.) in the community. Some fifty years ago a great controversy 
arose and raged over their validity. The result was a shaking of faith all 
along the line. However, as by that time the pundits’ rules applied by 
the British judges had largely become settled law, it was too late to re- 
pudiate their authority. There remained a caution in depending upon 
them. 
II 

But it is of the other kind of unreality in apparent rules that I wish 
more particularly to speak, because the instances are more odd and even 
entertaining, and because the ones that I shall offer lie in the very field 
in which our learned friend was so adept, the law of evidence. I refer to 
that “unreality” which consists in a rule seeming (to us) to be absurd or 
cruel or perversely illogical until we go behind the curtain of the law and 
perceive the social circumstances amid which it grew up. 

Let the first instance be taken from the practice of torture of witnesses. 
This practice was abolished in England, Scotland and the Colonies two 
and a half centuries ago, not merely because of its cruelty but because of 
its supposed futility. Chief Baron Gilbert wrote, in the early 1700's: 
“Pain and force may compel men to confess what is not the truth of facts, 
and consequently such extorted confessions are not to be depended on.” 
And of course that is the accepted modern Occidental view of human na- 
ture; violence is a sure way to block the revelation of truth because it 
tends to elicit false testimony. 

But in parts of the Orient the opposite principle of human nature ob- 
tains. There are (or have been) countries in which violence to witnesses 
is the only sure way to get at the truth. The following chronicle illustrates 
this (it is from an American observer who lived in the 1890’s at the Court 
of Korea as personal adviser to the Emperor): 

Torture had been abolished by law, it is true, but it was too deeply part of native 
custom to root out easily. The practice is so widespread in the Far East that the 
French were obliged to admit it into their colonial legal code, though in a mild form, 
to be sure. They found out that in their war on river pirates, they could not find 
witnesses and could not expect to, for it was certain death for a villager to tell on his 
neighbor. Confession by a witness under torture was admitted, however, in village 


custom. If a witness returning from court could show marks of torture on his body, 
he was safe. The French, therefore, paddled every witness thoroughly in a piracy case, 
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with the full consent of the paddled, before ever a question was asked of him. They 
beat him with an instrument rather like a canoe paddle or a thin cricket bat, on a part 
where he could not be injured, but where bruises would show up beautifully. After 
that he could tell the truth, if he were capable of that, without fear of death from his 
fellow villagers. The bruises had to show, though, when he got home. 

Koreans practiced that minor form of torture also, sometimes on witnesses and 
sometimes as a punishment for light offenses... . . [But justice was now reformed, 
and torture had been abolished.] The sequel to the war was the trial of the rebel 
leaders at Seoul. I wished it to be an exemplary trial. It should be the first illustration 
of the new order of justice in Korea. Beyond presenting a report to the Emperor of 
the reasons of the revolt, what had happened and the circumstances under which the 
accused were presented for trial, I intended to have no part in it, except to sit as an 
observer with the Korean judges and to see to it that the men had a proper defense 
and that witnesses were admitted in their favor as well as against them. ... . But I 
was disappointed in the efficiency of our new model of justice. Seeing that I did not 
intend to try them myself, and would not testify, though I knew their cases, so as to 
give them every possible chance, accused and witnesses looked me blandly in the eye 
and lied brazenly. Finally the chief justice turned to me and said that though he 
hated to disrupt the course of Western justice, he felt that an ever so slight return to 
primitive methods might give better results, and asked if he might threaten to use 
the paddle. It seemed to me that, if he threatened, it might show the prisoners that 
they had better not force the issue, and I consented to his ordering the paddles brought 
out, if he promised to accept defeat if they called his bluff, in which case I would agree 
to testify. The court servants brought out a kind of sawbuck, over which the victim 
was to be held while being spanked, and the paddles. The effect was instantaneous. 
They all clamored to be readmitted to examination, as they had remembered some- 
thing. The instruments were removed and the trial finished in an orderly manner. 
But it was the last trial on the Western model, as well as the first. 


Oddly enough, this paradoxical use of compulsion to get a willing wit- 
ness had a near counterpart in the history of our own law. Professor 
Thayer pointed it out a long time ago. A notable statute of Elizabeth im- 
posed a penalty on a person who failed to appear when summoned as a 
witness.? On its face it is a measure to compel the recalcitrant; but in the 
background of the times was the stern law against maintenance, i.e., 
meddling as a partisan in another person’s litigation; and potential wit- 
nesses were loath to come. “If he had come to the Bar out of his own head 
and spoken for one or the other,” said a judge a century before, “‘it is 
maintenance, and he will be punished for it.”” And in chancery, at the 
same period, a petition for a subpoena says “The same David will gladly 
acknowledge the truth of the same matters, but he would have a com- 
mandment from you, for the cause that he should not be holden partial 
in the matter.’’ Thus, in our own past also, a rule apparently meant to 


* Sands, Undiplomatic Memories 147 (1930). 25 Eliz., c. 9, § 12 (1562). 
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force truth from the unwilling was really meant to make it easy for the 
willing. 

Let us take a second instance from Oriental justice, this time from 
modern Africa. Ideal justice in the Orient is prompt, and prompt action 
in justice is more often the fact, in the simpler communities at least. 
The tedious futility of the careful Occidental procedure is to them re- 
pugnant. And this is the anecdote told by the Earl of Cromer, long a 
denizen of Egypt: 

When the French criminal code was put into force in parts of Egypt, one of the 
principal Algerian Sheikhs exclaimed: ‘Then there will be no justice! Witnesses will 
be required!’’ The Sheikh was not in the least struck with the fact that in the absence 
of witnesses an innocent man might possibly be condemned. What struck him was 
that, as no one could be condemned without witnesses, guilty people would generally 


escape punishment. This is precisely what was happening in Egypt [since the western 
criminal courts were introduced].3 


Here, then, is the paradox that a procedure not requiring witnesses is 
deemed to get at the truth better than a procedure requiring them. 

A third instance I offer from our own law. It concerns the time-honored 
common-law rule disqualifying a civil party from testifying in his own 
case. However natural that rule may once have seemed, its anomaly has 
been felt for nearly a century (since the Common Law Practice Commis- 
sioners in 1853 recommended its abolition, on grounds of “plain sense and 
reason’’). To forbid a party to testify who wishes to tell his story seems 
to us to be contrary to “plain sense and reason.” But, on looking behind 
this obviousness of the modern rule, we may find social circumstances 
that make it anomalous. Chief Justice Bleckley once announced that “‘it 
is becoming, and to be commended, in a party, not to testify, if he can 
avoid it without positive injury to the cause of truth and justice.’”’* When 
I first read (and quoted) this opinion, I explained it on the theory that 
in the old-time Southern communities the sentiment of personal honor 
made it repugnant to a sensitive gentleman to place himself in a situation 
where his word may be doubted by his fellows and flouted by their verdict. 
This was indeed a new aspect of the rule to me. But still more light was 
thrown for me on the rule when one day in 1898, at the Saratoga meeting 
of the American Bar Association, I met Mr. N. J. Hammond, an ac- 
complished and thoughtful member of the Georgia bar and at one time 
attorney-general of that state. In one of those extra-curricular evening 
meetings, around a table full of glasses in the old Grand Union Hotel, 

3 2 Cromer, Modern Egypt 552 (1908). 

4 Thompson v. Daville, 59 Ga. 472, 480 (1877). 
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where experiences were swapped between lawyers of all regions, he af- 
firmed to me that in his judgment the abolition of parties’ incompetency 
had been a mistake; and he illustrated his view with this anecdote: One 
day in court, shortly after the new qualifying statute had passed, he was 
sitting with a client awaiting the course of the docket, when the client 
pulled his sleeve and pointed to the witness-stand, where one of the parties 
in the case was about to testify. “How can that be allowed?” asked the 
client. “That is the new law,” replied Mr. Hammond, “parties may now 
testify.” “That is shocking,” protested the astonished client, “If that is 
the law, the time may come when a gentleman will have to take the stand 
and lie to support his own case!” 

Here again is an instance of an apparently simple and rational rule 
becoming shocking when considered in the light of local sentiments and 
social habits. 

And finally, another instance in our own law, viewed from the point of 
view of a foreign lawyer. For generations past our courts have been re- 
peating, as a limitation on the use of expert testimony, this principle: 
“....@ witness cannot be allowed to express an opinion upon the exact 

. question which the jury are required to decide.’’’ The result is that when an 
expert insurance adjuster is asked to state whether the storage of gasoline 
in a dwelling house increases the insurer’s risk; or when an expert carpen- 
ter is asked to state whether a certain stairway was safely built; or when 
an engineer is asked to state whether a certain train could have been 
stopped within 600 feet; or when an expert surveyor is asked to state 
whether the boundaries described in a deed are the very boundaries of 
the land in dispute; or when a medical man is asked to state whether by 
a certain injury the victim was permanently disabled; or when a qualified 
person is asked to state whether another was solvent or was an agent or 
had paid a note or had finished a job in a reasonable time, and so on ad 
infinitum, hundreds of rulings forbid that testimony to be given. 

So now comes the foreign lawyer, and asks his friend, “What was the 
reason for prohibiting that testimony?” And the friend replies, ““Because 
that is the very question which the jury is to decide.”” Whereon the foreign 
lawyer replies, in astonishment, “But that would seem to be the very 
reason for its admission. Instruction from qualified persons is what the 
jury want, is it not? Why call qualified persons, if not to help the jury 
on the very point in issue?” 


5 One of the many cases to this effect is Yost v. Conroy, 92 Ind. 464, 471 (1883). 
® See the opinion of Danforth, J., in Snow v. Boston R. Co., 65 Me. 230 (1875). 
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“No,” answers the American friend, “our law forbids that; the jury 
might believe them, and thus might go wrong.” 

“But if these experts were wrong, then experts could be called on the 
other side to say so?” 

“Yes, of course; but then the jury would be confused.” 

“They might; but may they not also be confused when any other wit- 
nesses on opposite sides contradict each other?” 

“Yes, but that can’t be helped.” 

“Then why call the experts at all?” 

“No, we couldn’t very well do that, but we can call them and then 
stop them from being of any service; which is what our rule amounts to.” 

Once, long ago, in Scotland, an English lawyer attending a trial noticed 
that the judge forbade counsel to put leading questions on cross-examina- 
tion. “Not ask leading questions on cross-examination?”’ exclaimed he, 
“my God, what a country!” 

I sometimes think that a candid lawyer from any other civilized coun- 
try would give expression to like astonishment on hearing of the vagaries 
of our opinion rule. 

It goes to illustrate my theme, that a rule of law in any country cannot 
be fully comprehended, in its apparent irrationality, without knowing 


something of the circumstances under which it has grown up and is 
practiced. 





FEDERAL REGULATION OF FAMILY 
SETTLEMENTS* 


RoswELt MacItit 


HEN the constitutionality of the federal inheritance tax act 

of 1898" came before the Supreme Court in Knowlion v. Moore, 

the first question considered by Mr. Justice White (after his 
historical survey of this form of taxation) was: 


Can the Congress of the United States levy a tax of that character? The proposition 
that it cannot rests upon the assumption that, since the transmission of property by 
death is exclusively subject to the regulating authority of the several states, therefore 
the levy by Congress of a tax on inheritances or legacies, in any form, is beyond the 
power of Congress, and is an interference by the national government with a matter 
which falls alone within the reach of State legislation.3 


Mr. Justice White concluded that the point was without merit: 


Under our constitutional system both the National and the State governments, 
moving in their respective orbits, have a common authority to tax many and diverse 
objects, but this does not cause the exercise of its lawful attributes by one to be a 
curtailment of the powers of government of the other, for if it did there would prac- 
tically be an end of the dual system of government which the Constitution established.‘ 


A similar question was raised as to the 1916 law,’ the first of the current 
series of federal taxes on transfers at death. The 1916 law differed from 
the 1898 law in imposing an estate tax rather than an inheritance tax;° 
and it was urged that the ‘tax is cast upon a transfer while it is being 
effectuated by the State itself and therefore is an intrusion upon its proc- 
esses, whereas a legacy tax is not imposed until the process was complete.” 
The Court again upheld the federal taxing power, saying that this kind 
of a tax “ ‘has ever been treated as a duty or excise, because of the par- 

* This article is a revision of an address delivered before the New York State Society of 
Certified Public Accountants. It is also being published in the Journal of Accountancy. 

T Professor of Law, Columbia University School of Law. 

* 30 Stat. 448 (1898). 

2178 U.S. 41 (1900). 4 Id. at 60. 

3 Id. at 56. 5 39 Stat. 765, 777 (1916). 


6 “A tax upon the exercise of the legal power of transmission of property by will or descent,”’ 
rather than a tax upon “‘the legal privilege of taking property by devise or descent.”’ See 
Stebbins v. Riley, 268 U.S. 137 (1925). 
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ticular occasion which gives rise to its levy’. . . . Upon this point a page 
of history is worth a volume of logic.’”’ 

Thus was established, on sound doctrinal grounds, the power of Con- 
gress to tax successions. Since at its renascence in 1916, the tax was levied 
at low rates, the highest bracket being ten per cent of the net estate in 
excess of $5,000,000,* and its provisions were not very inclusive, it cannot 
have had much effect upon the form of successions. But it had great 
potential power in this respect; if the rates were raised and the definitions 
of the transfers included within the gross estate elaborated, as has now 
been done, the tax could have quite as much (or more) force in determin- 
ing the time and the character of large dispositions of property, as any 
state regulatory statute. The Treasury, however, does not seem to have 
extended its studies of the tax beyond its revenue potentialities; and great 
as these may be, they are secondary to its social and economic conse- 
quences. For these reasons, a study of the probable effects of the present 
tax upon the legal forms of dispositions of estates is pertinent, now that 
the rates are at their peak in our fiscal history, and the tax is effectively 
supplemented by a gift tax. 





I. ELABORATION OF THE TAXING PROVISIONS 


The estate tax imposed by the 1916 law was a comparatively simple 
affair, the definition of the gross estate occupying three subdivisions of 
section 202 and half a page. Property of the decedent subject to the pay- 
ment of charges against his estate and administration expenses; property 
transferred in contemplation of death, and transfers intended to take 
effect in possession or enjoyment, at or after death; and property held 
in joint tenancy or in a tenancy in the entirety, was included. The first 
provision, taxing property actually passing at death, was found to permit 
a leak of revenue, since in some states real estate of the decedent is not 
subject to the payment of expenses of administration, and hence was not 
included in the gross estate under the original statutory wording.’ It was 
accordingly amended to include all property of the decedent to the extent 

7 New York Trust Co. v. Eisner, 256 U.S. 345, 349 (1921), quoting from Knowlton v. 
Moore, 178 U.S. 41, 81 (1900). 


§ The tax yielded $6,076,575.26 in the fiscal year 1917; receipts reached a peak of $154,- 
043,260.39 in 1921; and thereafter declined with lowered rates to $34,309,724 in 1933. In 
1934, $113,138,364 was collected; in 1935, $140,440,682.34; and in 1936, $218,780,753.53, plus 
$160,058,761.47 from the gift tax. The full impact of the present estate tax rates, raised to 
their present peak August 30, 1935, has not yet been recorded in the revenues, since the tax 
is payable fifteen months after death. 


* See Crooks v. Harrelson, 282 U.S. 55 (1930). 
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of his interest therein at the time of his death.’® In addition, any interest 
in the decedent’s property surviving in his spouse in the form of dower, 


curtesy, or statutory substitutes therefor, was included in the measure 
of the tax." 


More far-reaching changes were made in the course of the twenty years 
after 1916, in greatly increasing the detail and the scope of the sub- 
divisions which subjected designated inter vivos transfers to the estate 
tax. Congress successively plugged various loopholes, which permitted 
various forms of quasi-testamentary transfers to go tax-free, and was in 
fact so diligent in this work, that, with the addition of the gift tax, many 
loopholes were plugged twice. To the original four categories of inter 
vivos transfers subjected to the estate tax were added three more, plus a 
sweeping subdivision intended to make the previous provisions applicable 
retroactively to prior completed transfers. These specifically included in 
the gross estate assets transferred by the decedent subject to a power in 
himself either alone or in conjunction with another to alter, amend or 
revoke;” property passing under a general power of appointment exer- 


10 “The value of the gross estate of the decedent shall be determined by including the value 
at the time of his death of all property, real or personal, tangible or intangible, wherever 
situated—except real property situated outside the United States 

“(a) To the extent of the interest therein of the decedent at the time of his death; 
.... Sec. 302, Revenue Act of 1926, as amended by the Revenue Act of 1934. 


« After the opening paragraph quoted in note 10 supra: 
“‘(b) To the extent of any interest therein of the surviving spouse, existing at the time 


of the decedent’s death as dower, curtesy, or by virtue of a statute creating an estate in lieu 
of dower or curtesy;....” 


™ An express provision for the inclusion of the corpus of revocable trusts in the gross 
estate first appeared in federal law in 1924 (43 Stat. 253); but the Supreme Court held in 1929 
(Reinecke v. Northern Trust Co., 278 U.S. 339, 348) that a trust revocable by the settlor 
alone was ‘‘intended to take effect in possession or enjoyment at or after his death,”’ and so 
fell within the gross estate under prior laws. The present subdivision reads: 

““(d) (1) To the extent of any interest therein of which the decedent has at any time made 
a transfer (except in case of a bona-fide sale for an adequate and full consideration in money 
or money’s worth), by trust or otherwise, where the enjoyment thereof was subject at the 
date of his death to any change through the exercise of a power (in whatever capacity exer- 
cisable) by the decedent alone or by the decedent in conjunction with any other person 
(without regard to when or from what source the decedent acquired such power), to alter, 
amend, revoke, or terminate, or where any such power is relinquished in contemplation of 
decedent’s death. 

“‘(2) For the purpose of this subdivision the power to alter, amend, or revoke shall be 
considered to exist on the date of the decedent’s death even though the exercise of the power 
is subject to a precedent giving of notice or even though the alteration, amendment, or revo- 
cation takes effect only on the expiration of a stated period after the exercise of the power, 
whether or not on or before the date of the decedent’s death notice had been given or the power 
has been exercised. In such cases proper adjustment shall be made representing the interests 
which would have been excluded from the power if the decedent had lived, and for such 
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cised by the decedent ;*3 and the proceeds of life insurance policies taken 
out by the decedent upon his own life.*4 Although no new categories of 
transfers have been inserted since 1926, the wording has been frequently 
extended in later revenue acts, generally to offset court decisions giving 
an interpretation to existing law which the Treasury regarded as unduly 
narrow.*’ 

The increase in estate tax rates did not go along pari passu with the 
extension of the scope of the act. In 1916, the top bracket was ten per 
cent upon the portion of net estates in excess of $5,000,000. Even under 
war pressure, it became in 1919 only twenty-five per cent of the excess 


purposes if the notice has not been given or the power has not been exercised on or before the 
date of his death, such notice shall be considered to have been given, or the power exercised, 
on the date of his death. 

**(3) The relinquishment of any such power, not admitted or shown to have been in con- 
templation of the decedent’s death, made within two years prior to his death without such 
a consideration and affecting the interest or interests (whether arising from one or more 
transfers or the creation of one or more trusts) of any one beneficiary of a value or aggregate 
value, at the time of such death, in excess of $5,000, then, to the extent of such excess, such 
relinquishment or relinquishments shall, unless shown to the contrary, be deemed to have 
been made in contemplation of death within the meaning of this title.’’ Sec. 302 (d), as 
amended by the Revenue Act of 1936. 


*3 The first specific mention of this form of transfer in the estate tax law appeared in the 
Revenue Act of 1918 (40 Stat. 1057). The present subdivision reads: 

““(f) To the extent of any property passing under a general power of appointment exer- 
cised by the decedent (1) by will, or (2) by deed executed in contemplation of, or intended 
to take effect in possession or enjoyment at or after, his death, or (3) by deed under which 
he has retained for his life or any period not ascertainable without reference to his death or 
for any period which does not in fact end before his death (A) the possession or enjoyment of, 
or the right to the income from, the property, or (B) the right, either alone or in conjunction 
with any person, to designate the persons who shall possess or enjoy the property or the income 
therefrom; except in case of a bona fide sale for an adequate and full consideration in money 
or money’s worth.”’ Sec. 302 (f), as amended by the Revenue Act of 1932. 


"4 This subdivision came into the federal estate tax law in 1918 (40 Stat. 1057), and has 
been continued in the same form ever since: 

“*To the extent of the amount receivable by the executor as insurance under policies taken 
out by the decedent upon his own life; and to the extent of the excess over $40,000 of the 
amount receivable by all other beneficiaries as insurance under policies taken out by the 
decedent upon his own life.’’ Sec. 302 (g). 


*8 Most notable are the series of amendments to Section 302 (c). On March 2, 1931, the 
Supreme Court, by a series of per curiam decisions, held that property transferred in trust to 
pay the settlor the income for his life, with remainders over, need not be included in the gross 
estate under the existing law. Burnet v. Northern Trust Co., 283 U.S. 782 (1931); Morsman 
v. Burnet, 283 U.S. 783 (1931); McCormick v. Burnet, 283 U.S. 784 (1931). Congress amend- 
ed the law on the following day to include such a transfer (and others) specifically in the gross 
estate; and further elaborated the provisions in the Revenue Act of 1932, § 803 (a). A similar 
elaboration has occurred in sec. 302 (d). See also Surrey and Aronson, Inter Vivos Transfers 
and the Federal Estate Tax, 32 Col. L. Rev. 1332 (1932). 
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over $10,000,000. In 1924, the rate on this latter bracket became forty 
per cent, but in 1926, was reduced to twenty per cent. In 1932, the rate 
on this top bracket was again advanced to forty-five per cent, and in 1934, 
to sixty per cent. In 1935, additional upper brackets were inserted, and 
the highest rate became seventy per cent upon net estates in excess of 
$50,000,000." The exemption, $50,000 in 1916, was $100,000 in 1926; 
and is now $40,000."7 Finally, in 1932, the short-lived gift tax of 1924-25 
was revived,"* and has since been continued, with rates numerically three- 
fourths of the estate tax rates; actually, as will be shown, the effective 
rates are much lower. 

In 1924, as the result of complaints directed at the federal government’s 
invasion of this field of taxation, hitherto occupied by the States, a pro- 
vision was introduced’® giving a credit for state inheritance and estate 
taxes paid, in an amount not to exceed twenty-five per cent of the federal 
tax.?? The amount of the credit was increased in 1926 to eighty per cent, 
coincident with a reduction in the federal rates.“ It appeared that the 
federal government was about to desert the estate tax field, with only a 
parting admonition to the states that their estate and inheritance rates 
should equal but not exceed four-fifths of the low federal rates.” But the 
necessities of the depression ended this strategic retreat by Congress. 
In 1932, the states having largely adjusted their rates to equal the federal 


credit exactly, an additional federal estate tax was imposed,”* to which 
the credit was inapplicable. It is these additional rates which were in- 
creased in 1934 and again in 1935. The 1926 rates are in reality left in 
effect only for the purpose of the determination of the credit for state 
taxes.4 Although the credit, in the case of sizeable estates, does not now 


6 Sec. 201 (a), Revenue Act of 1935, amending sec. 401 (b) of the Revenue Act of 1932, as 
amended. The highest rate of the British estate tax is fifty per cent on estates in excess of 
£2,000,000. There are low additional legacy and succession duties. See Magill, Parker and 
King, A Summary of the British Tax System 26 (1934). 

17 Sec. 201 (b), Revenue Act of 1935, amending sec. 401 (c) of the Revenue Act of 1932. 

8 Revenue Act of 1932, § sor ef seq. 19 Sec. 301 (b), Revenue Act of 1924. 

2° The validity of the provision was upheld in Florida v. Mellon, 273 U.S. 12 (1927); see 
Machen, The Strange Case of Florida v. Mellon, 13 Corn. L. Q. 351 (1928); 16 Calif. L. Rev. 
447 (1928); 27 Col. L. Rev. 462 (1927). 

4 Sec. 301 (c), Revenue Act of 1926. 

™ The Senate Committee on Finance recommended the repeal of the estate tax in 1926 
Sen. Rep. no. 52, 69th Cong. (1st session), p. 7. The provisions for an estate tax contained 
in the House bill were restored in conference, with an increase in the exemption from $50,000 
to $100,000. House Rep. no. 356, 69th Cong. (1st session 1926), pp. 49-50. 

23 Sec. 401, Revenue Act of 1932. 


*4 The conditions and limitations of the credit are described in Treas. Reg. 80, art. 9 (b). 
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exceed twenty-five per cent of the actual federal tax, the state taxes for 
the most part have been kept within it. 

A final preliminary observation is that the sanctions of the present 
provisions of the estate tax and gift tax operate most notably in the cases 
of large estates, and relatively slightly in the cases of small estates. It 
can fairly be said that, in the case of net estates under $50,000, transfer 
taxes have little effect upon the form of disposition. The combined federal 
and New York estate taxes upon a net estate of $50,000 (before exemp- 
tions) will be less than $400. Even in the case of a net estate of $100,000 
the combined taxes are $5,200, without any deduction for the state exemp- 
tions on bequests to widow or surviving husband, children or parents, etc., 
which exemptions will normally reduce the tax considerably. On the other 
hand, the state and federal governments take over one-fifth of a net 
estate of $1,000,000, and more than half of a net estate of $10,000,000— 
amounts necessitating careful consideration of the best methods of estate 
disposition. 

II. SANCTIONED TRANSFERS 


A survey of the present status of estate and gift taxation in this coun- 
try leads to two general conclusions: first, that federal taxes are a domi- 
nant factor in regulating the form of property dispositions by informed 
persons possessing large wealth; and second, that Congress has strongly 


encouraged inter vivos gifts, and particular kinds of inter vivos gifts. Proof 
of the first proposition lies in the foregoing introduction. Federal rates 
are several times as high as the state rates. The credit provision has so 
far operated as a ceiling, above which the state legislatures have not 
found it politic to push the state rates. Hence the state taxes necessarily 
occupy a position of subsidiary importance. Moreover, it may be doubted 
whether any state statutes regulating the form of successions, other than 
taxes, have so broad an effect upon the transfers of large aggregations of 
wealth as the present federal estate and gift taxes, with their detailed 
provisions and high rates. Finally, the facts that the federal gift tax rates 
are so much less than the estate tax rates, and that the latter are very 
high, have already caused large dispositions of property by gift,?5 and 
thereby have removed much property from the possible operation of 
state death duties. So long as the present federal laws continue in force, 
estates are bound to be whittled down by gifts by their owners during their 

5 In 1925, with relatively low rates, the gift tax yielded only $7,518,129; and in 1926, 
$3,175,339. In 1936, the gift tax yielded $160,058,761.47, only $60,000,000 less than the 


estate tax ($218,780,753.53). When the effect of the 1935 rates appears in the revenues, these 
figures will be largely increased. 
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lives; and the yield and importance of state estate and inheritance taxes 
correspondingly decreased. 

More important for present purposes is the consideration of the precise 
forms of property disposition which Congress has encouraged, and dis- 
couraged. 

1. Small annual gifts—Small annual gifts of not to exceed $5,000 to 
any one person are markedly encouraged by a complete exemption from 
gift taxation.” By the same token gifts to several members of the family, 
rather than to one, are favored. The father with several children is by 
this means stimulated gradually to build up small estates for each of 
them, whether he makes use of trusts or insurance for their benefit, or of 
outright gifts. It is a curious example of legislative and Treasury failure 
to adopt a single philosophy of transfer taxation that, while the gift tax 
in this limited way encourages the distribution of property among many 
beneficiaries, the estate tax offers no such incentive.*”? An estate passing 
to a single beneficiary is taxed no more by the federal government than 
an estate passing to a dozen or a hundred beneficiaries. 

2. Inter vivos gifts—Secondly, the Treasury and Congress quite 
strongly urge the owner of an estate to give away the greater part of it 
during his life; the amount he is urged to give away varies with the size 
of his estate. Unless he gives some of his property while he lives, he 
throws away the benefit of the $40,000 cumulative gift tax exemption,”* 
as well as the $5,000 annual exemption for individual gifts just referred to. 
Instead of transferring at least $45,000 of property tax free (and possibly 
much more, if his gifts to individual beneficiaries are spread over a num- 
ber of years), he transfers it subject to the highest bracket of the estate 
tax applicable to his estate; and even with a moderate net estate of 
$500,000, the additional estate taxes due to the failure to make the gift 
are $10,800. Moreover, by making some sizeable gifts while he lives, the 
donor obtains the full benefit of the lower brackets of the progressive 
rate schedules of the two taxes. But additional and more powerful 

% Sec. 504 (b), Revenue Act of 1932: ‘‘In the case of gifts (other than of future interests 
in property) made to any person by the donor during the calendar year, the first $5000 of 
such gifts to such person shall not, for the purposes of subsection (a), be included in the total 
amount of gifts made during such year.” 


27 President Roosevelt in 1935 urged the adoption of an inheritance tax in addition to the 
existing estate tax. Message to Congress, June 19, 1935, House Doc. no. 229, 74th Cong. (1st 
session, June 19, 1935) p. 1. The Senate substituted increased rates in the additional estate 
tax, because of the numerous obstacles “encountered in designing an inheritance tax even 
reasonably free from serious administrative difficulties.’’ Sen. Rep. no. 1240, 74th Cong. 
(1st session 1935) p. 8. The bill as finally passed adopted the Senate’s plan. 


28 See sec. 505 (a) (1) of the 1932 law as amended by sec. 301 (b), Revenue Act of 1935. 
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stimuli are provided by the fixing of the gift tax rates at markedly lower 
percentages than the estate tax rates; and by the opportunity to reduce 
greatly the income taxes payable by the family as a group, by means of a 
division of income-producing property among its members. Although 
the gift tax rates are numerically three-fourths of the estate tax rates in 
the respective brackets, the actual differential is much greater, due to 
the fact that the estate tax is measured by the entire estate, including the 
amount which is used to pay the tax, whereas the gift tax is measured by 
the net gift. Thus, an estate of $2,000,000 is subject to total federal and 
New York estate taxes of approximately $570,540 and the beneficiaries 
therefore receive only $1,429,460 net. The gift tax on $1,429,460, given 
to only one person, is $259,220.40, much less than half of the estate 
taxes.”? 

The Government also strongly encourages inier vivos gifts, through the 
steeply graduated income tax rates, and the provisions for separate re- 
turns by husband, wife, and children of the income from individually 
owned property.*° An individual owning $2,000,000 of property produc- 
ing $60,000 per year income pays annually $12,385 federal income taxes, 
and has $47,615 left to spend. If he gave $1,000,000 to his wife or his 
son, the total federal income taxes on the same income would be reduced 
to $7,250, and the two parties would have $5,000 more for themselves. 
Even if property has to be sold to pay the gift tax, the combined net 
incomes after taxes ($48,900) will exceed the previous net income ($47,- 
615). Obviously considerations other than rates of taxation will be taken 
into account, but Congress has provided a powerful incentive toward 
the adoption of its philosophy that large estates should be distributed 
while their original owner lives. 

Another incentive toward inter vivos gifts of property is the practical 
impossibility of accumulating in the estate an amount of cash and liquid 
assets sufficient to preserve intact a sizeable business or aggregate of other 

* In other words, if this individual gave to the members of his family while he lived the 
entire amount which they would otherwise receive upon his death, and paid the gift tax, he 
would still have left $311,319.60 for his own purposes. Or to put it another way, the donor 


can transfer to his beneficiaries about $250,000 more by gift than by bequest, he paying the 
tax in both cases. 


3° There is a similar incentive toward residence in one of the eight community property 
states (Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas and Washington), 
since in these states the wife may return one-half her husband’s salary for income tax pur- 
poses; and upon his death, only one-half of the community property need be included in his 
estate. See Poe v. Seaborn, 282 U.S. 101 (1930); cf. Silverberg v. Comm’r, 20 B.T.A. 716 
(1930). In these states, the local community property laws take a dominant position in deter- 
mining the form of property disposition; and automatically accomplish, at least in part, what 
a citizen of one of the other forty states can accomplish for himself only by taxable transfers. 
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property. To protect a business worth $5,000,000 from the estate. tax, 
so that it can be transferred intact to beneficiaries, requires a liquid fund 
of $4,818,857, almost as large as the business itself. To protect a $50,000,- 
ooo business, the owner would require the staggering amount of $107,- 
782,000. The reason for these results is, of course, that the gross estate 
includes the fund, as well as the business property; and the estate tax 
must be paid out of the gross estate which is taxed. Hence, if a business 
man wishes to pass his business to his son intact, the tax laws cause him 
to arrange to transfer at least some of it while he lives; and in some man- 
ner, to arrange for a fund outside of his estate designed to be used to 
purchase assets from the executor for the benefit of the son.* 

Since the gift tax is payable in the present, and the estate tax in the 
future, it may be urged that their rates cannot accurately be compared 
without the calculation of compound interest on the amount of the gift 
tax for period of the donor’s expectancy, and that, with this necessary 
correction, the discrepancy in rates tends to disappear. Nevertheless, the 
actual incentive toward gifts seems to remain, as the Treasury’s receipts 
show.” The gifts are apt to be made to members of the family; and the 
income from the donated property may very well be used for expenditures 
which the donor would otherwise meet. The capital used to pay the gift 
tax may or may not have been income-producing. In any event, the loss 
of income to the donor will be restored in large part by savings in income 
taxes, and in the estate taxes which would apply to any accumulations 
of income added to the estate. Hence the comparison of the effective 
rates, without interest, probably indicates the extent of the encourage- 
ment of gifts, nearly if not quite as well, as the comparison in which 
interest is taken into account. 

3. Trusts—Although the law tends to encourage gifts as contrasted 
with testamentary transfers, it also strongly encourages transfers in trust 
as contrasted with outright gifts. This is an interesting development to a 
legal historian who has observed the numerous devices hitherto adopted 
to remove or at least loosen the grip of the dead hand upon transferred 
property. Hitherto, husbands and wives have frequently made mutual 
wills, each merely transferring his property to the other, and leaving the 
other free to dispose of the entire estate as he might see fit. Under the 
present estate tax laws, unless the two spouses die within five years of 

# Cf. Wilson v. Bowers, 57 F. (2d) 682 (C.C.A. 2d 1932); and Lomb v. Sugden, 82 F. (2d) 
166 (C.C.A. 2d 1936) in both of which cross-options to purchase were given during life by the 


owners of corporate shares. The court held, in substance, that the shares must be valued in 
the estate at the option prices. 


» See the figures in note 25 supra. 











274 THE UNIVERSITY OF CHICAGO LAW REVIEW 





each other*? estates of $1,000,000 and upwards will be reduced from 
thirty-six to eighty-five per cent by the taxes payable at the two successive 
deaths under this form of disposition. ‘There is, therefore, the strongest 
incentive to the creation of an inter vivos trust, the income to be paid to 
the other spouse, for example, for her life, remainders to designated 
beneficiaries. The longer the ultimate transfer in fee can be postponed, 
the greater the saving in death duties. 

The Supreme Court held, in Helvering v. Schweitzer*4 and Helvering v. 
Stokes,** that the income of a trust created for the education and support 
of the settlor’s children is taxable to the settlor to the extent so used. 
Since both decisions were rendered without opinion, upon the authority 
of Douglas v. Willcuts,** their precise limitations are not wholly clear, but 
the accepted philosophy seems to be that the settlor is taxable upon in- 
come actually used for the discharge of his legal obligation to support his 
wife or his children.3’7 If the settlor must expend a similar amount of 
income for a like purpose, these decisions (and section 167 of the income 
tax law, upon which they are a commentary) offer no strong discourage- 
ment to the settlor’s setting up trusts for the same end, since the settlor 
can conveniently retain various managerial powers over the trust corpus. 
Indirectly, however, other forms of settlement are encouraged, since their 
tax consequences are less. If the trust is created by one who owes no 
legal duty of support, as the wife’s father or the minor children’s mother or 
grandfather, the income is taxable to the trustee or the recipient, not to 
the settlor or to the husband and father.** Since the latter’s income will 
often be taxable at a higher rate than his wife’s or his children’s, income 
taxes will be saved and more income will be available for family expen- 
diture. Again, if the income of a trust is to be accumulated during the 
minority of the beneficiaries, it is apparently taxable to the trustee, not 
to the settlor.% 

All of these legal consequences of the present income tax on estates and 
trusts strongly point toward an era of settled property in this country, 
a condition of things similar to that now common in England among large 

33 In which event, the value of the property identified as having been received from the 
prior decedent, or as having been acquired in exchange therefor, is deducted from the gross 


estate of the second decedent, but subject to a number of limitations. See sec. 303 (a) (2) of 
the Revenue Act of 1926, as amended; Treas. Reg. 80, art. 41. 


34 296 U.S. 551 (1935). 38 296 U.S. 551 (1935). % 296 U.S. 1 (1935). 
37 See Magill, Taxable Income 242 ff. (1936). 
38 Td. at 247; Comm’r v. Yeiser, 75 F. (2d) 956 (C.C.A. 6th 1935). 


39 It was so decided by the lower courts in the Stokes case, note 35 supra, and this point 
was not taken to the Supreme Court by certiorari. See 28 B.T.A. 1243 (1933); 79 F. (2d) 256 
(C.C.A, 3d 1935). 
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property owners.*® The desire to save wealth for the family, rather than 
pay it over to the Treasury, will find its expression in settlements of prop- 
erty in trust for as long a term as the rules against perpetuities will per- 
mit; and as the time for ultimate distribution approaches, the prospective 
recipient will be urged to create a new long-term trust of the corpus. We 
have customarily cared for our children during their minority, and then 
have sent them out to make their own way, without property settlements, 
unlike the English. This condition of affairs is apt to change, notably in 
the case of large property-owners. 

Some of the supposedly tax-saving trusts of the last decade have been 
markedly discouraged by Congress, through the imposition both of a 
gift tax and an estate tax in respect of the transfer of the property. Al- 
though in such cases a credit for the gift tax is granted against the estate 
tax," the credit reduces the possible credit for state inheritance taxes, so 
that in the end the total transfer taxes paid are greater than if there had 
been a single taxable transfer. If the settlor reserves a power to revest 
the trust corpus in some one other than himself; or reserves a power to 
revoke jointly with a beneficiary of the trust, it seems that he will be 
subject to a gift tax when he creates the trust, and that the corpus will 
be included in his estate when he dies.** As an alternative, Congress has 
sanctioned a trust subject to a power to revoke in a beneficiary alone; 
the creation of such a trust by gift will be subject to a gift tax,‘* but the 
corpus will apparently not be included in the settlor’s gross estate.‘ 
Finally, the familiar revocable trust of the simplest kind—the power 
being reserved by the settlor alone—is mildly* discouraged by the fact 

4 For an excellent discussion of the provisions of the English form of will, developed 
through 300 years experience, see Kales, The Will of an English Gentleman of Moderate 
Fortune, 19 Green Bag 214 (1907). These provisions were dictated by the experiments and 


mistakes of the past, not by taxes; but present necessities, including taxes, dictate a remark- 
ably similar disposition of the estate. 


# Sec. 301 (b), Revenue Act of 1926, added by sec. 801, Revenue Act of 1932. 


# As to the gift tax, see the Treasury ruling cited in Sutter and Owen, Federal Taxation 
of Settlors of Trusts, 33 Mich. L. Rev. 1193, 1195 (1935); as to the estate tax, Porter v. 
Comm’r, 288 U.S. 436 (1933). 

4 As to the gift tax, Treas. Reg. 79, art. 3; as to the estate tax, Helvering v. City Bank 
Farmers Trust Co., 296 U.S. 85 (1935). 

44 Treas. Reg. 79, art. 3. 


4 Sec. 302 (d), Revenue Act of 1926 as amended, refers to powers which may be exercised 
“either by the decedent alone or in conjunction with any person, to alter, amend, or revoke.” 
The subdivision is quoted in note 12 supra. 


# Mildly, because the income will frequently be made payable to persons to whom the 


settlor would otherwise make similar payments for support, which payments would not reduce 
his taxable net income. 
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that the settlor will be subject to an income tax upon its income,‘’ though 
he does not receive it; and the corpus falls within his gross estate. 

A familiar but rather recent creation is the funded insurance trust, 
irrevocable by the settlor, under which he has assigned to a trustee insur- 
ance policies upon his own life, irrevocably payable to designated benefi- 
ciaries; together with securities yielding income sufficient to pay the 
insurance premiums. Apparently the transfer of property to such a trust 
is a taxable gift by the settlor, even though the income is to be used to 
discharge what Mr. Justice Cardozo called a “pressing social duty” ;* 
but the income remains taxable to the settlor under the express provisions 
of section 167 of the income tax law. Thus this form of settlement has 
been effectively discouraged. Unfunded insurance trusts, or trusts cre- 
ated by beneficiaries rather than by the insured seem to be the likely 
forms of provision.*° 

4. Powers of appointment.—Property passing subject to a power of 
appointment in the legatee or devisee is taxable in the estate of the donor 
of the power. If the power is general, its exercise by the donee by will 
subjects the property to a second estate tax.* The exercise of a special 
power of appointment is not subject to the estate tax. Although the dis- 
tinction is perhaps a logical one in the case of an estate tax (as opposed 
to an inheritance tax)” the form of the provision strongly discourages the 
grant or the exercise by will of general powers, and encourages the use 

47 Sec. 166, Revenue Act of 1936. 

48 Sec. 302 (d), Revenue Act of 1926, as amended, quoted in note 12 supra. 

49 See Treas. Reg. 70, arts. 2, 3. 


S° Sec. 167 of the Revenue Act of 1936 provides in part: ‘Where any part of the income 
of a trust... . is, or in the discretion of the grantor or of any person not having a substantial 
adverse interest in the disposition of such part of the income may be, applied to the payment 
of premiums upon policies of insurance on the life of the grantor (except policies of insurance 
irrevocably payable for the purposes and in the manner specified in section 23 (0), relating to 
the so-called ‘charitable contribution’ deduction); then such part of the income of the trust 
shall be included in computing the net income of the grantor.” 

Hence the income of a trust created by a wife to pay the premiums on insurance policies 
on her husband’s life is not in terms taxable to the settlor. If, however, the wife is the bene- 
ficiary, and possesses the incidents of ownership, guaere whether the income may not be taxable 
to her, as being used at her direction for her benefit. Cf. Helvering v. Blumenthal, 30 B.T.A. 
591 (1934), rev'd 76 F. (2d) 507 (C.C.A. 2d 1935), rev’d 296 U.S. 552 (1935). 

5* See the provisions quoted in note 13 supra. 


52 Generally the state inheritance tax acts do not distinguish between the exercise of general 
and special powers, imposing the tax in both cases. See 4 C.C.H. Inheritance, Estate and Gift 
Tax Service § 1540B (1936). See also, Bentley, Inheritance Taxation on Powers of Appoint- 
ment, 23 Ill. L. Rev. 446 (1929); Simes, The Devolution of Title to Appointed Property, 22 
Ill. L. Rev. 480, 508 (1928). 
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of special powers instead.’ Congress may very well change this situation 
as time goes on. 


5. Joint estates —The time-honored joint tenancy and tenancy by the 
entirety, created by gift, have also been given a body-blow. The donor is 
subject to a gift tax upon the value of the interest transferred at the time 
he creates it;54 and if he dies before the donee, the entire value of the 
property is included in his gross estate.55 A credit for the gift tax may be 
obtained, but, for reasons already given, this credit is inadequate. The 
successive impositions of a gift tax and an estate tax are based on theories 
somewhat if not wholly inconsistent; if an individual has disposed of 
property during his life, it ought not to form part of his estate. But until 
Congress sees fit to change the estate tax law, the creation of these joint 
tenancies is discouraged. 


6. Insurance—Congress has urged decedents to carry insurance for 
named beneficiaries (other than the executor) through the device of an 
additional estate tax exemption of $40,000;5° though it has not yet seen 


53 By a slight limitation upon the class of persons to whom the donee may appoint (appar- 
ently by the exclusion of a single person), the power may be converted into a special one, 
without in fact limiting the donee in designating any one of the natural objects of his bounty. 
Cf. Kendrick v. Comm’r, 34 B.T.A. 162 (1936) (one person and his descendants excluded as 
appointees; he died before the exercise of the power and there was no proof that he left issue; 
power held general). 


The will of Mr. Kales’ English gentleman contains a special power. Kales, of. cit. supra 
note 40, at 218. 


54 As to the valuation of this interest, see Treas. Reg. 79, art. 19 (8): ‘“Tenancies by the 
entirety.—Should either a husband or his wife purchase property and cause the title thereto 
to be conveyed to themselves as tenants by the entirety, or should either cause to be created 
such a tenancy in property already owned by him or her, and under the law of the jurisdiction 
governing the rights of the spouses with respect to the property neither of them may, acting 
alone, defeat the right of the survivor of them to the whole of the property, the transfer effects 
a gift from the spouse owning the property at the time of the creation of the tenancy or who 
furnished the consideration in the purchase of the property. The value of the gift is the sum 
of (1) the value of the right, if any, of the donee spouse to a share of the income or other 
enjoyment of the property during the joint lives of the spouses, and, (2) the value of the right 
of the donee spouse to the whole of the property should he or she be the survivor of them. The 
value of each of such rights is to be determined in accordance with the Actuaries’ or Combined 
Experience Table of Mortality, as extended. 

‘A case involving the value of the right of survivorship (provided the gift is completed and 
not merely proposed or hypothetical) may be submitted to the Commissioner, who will, in 
accordance with recognized actuarial principles, compute the applicable factor to be used in 
determining such value, and will advise the donor of the factor.” 

See also Treas. Reg. 79, art. 2, examples (7) and (8). 


55 See sec. 302 (e) of the Revenue Act of 1926; Treas. Reg. 80, art. 23. 
56 Sec. 302 (g), Revenue Act of 1926, quoted in note 14 supra. 
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fit to encourage insurance to pay estate taxes.57 Amounts in excess of that 
sum can preferably be carried by one of the beneficiaries personally, since 
in such an event, the insurance is not taxable upon the insured’s death. 
The courts have added the suggestion that if the insured takes out the 
policies, he should not retain incidents of ownership—the power to change 
the beneficiary, to borrow on the policy, or to surrender it for cash; if 
he does not, probably the insurance is not taxable in his estate.** If he 
does not retain these powers, his premium payments constitute annual 
gifts,*® taxable only if (with any other gifts) they amount to more than 
$5,000 per year per beneficiary. A sizeable estate in insurance can be 
purchased for this sum. If the power to change the beneficiary has pre- 
viously been reserved, it will often be desirable to surrender it during 
life. A gift tax will then be payable upon the present value of the policy,” 
but its amount will ordinarily be less than the estate tax, since the base 
and the rates are less. 

7. Charitable gifts—Congress has also subsidized gifts inter vivos to 
charities, educational and religious institutions, and certain public organi- 
zations, by allowing a deduction for income tax purposes™ as well as for 
gift tax purposes.” This encouragement is no doubt a conscious develop- 
ment of the general policy of increasing expenditures for public purposes. 
Bequests to the designated organizations are free from estate tax,® but do 
not affect the income tax either of the decedent or of his estate. A gift, 
on the other hand, in the case of a wealthy donor, will largely consist of 
funds which would otherwise go to the Treasury. Thus, a gift of $150,000 
by a single man with a net income of $1,001,000 (before the deduction for 
this gift) will reduce his income tax from $681,000 to $567,000. In other 
words, the $150,000 gift costs him $36,000 net. Moreover, if the individual 
in question has a net estate of $25,000,000, the federal government will 
take 69 per cent of the $150,000, if it is left to individual beneficiaries at 

57 Indeed, Congress has rather effectively discouraged such insurance by the provision 
whereby insurance receivable by the executor under policies taken out by the decedent upon 


his own life is all included within the gross estate, without the exemption, granted in the case 
of insurance payable to other beneficiaries. See sec. 302 (g), quoted in note 14 supra. 

58 See Chase Nat’] Bank v. United States, 278 U.S. 327 (1929); Bingham v. United States, 
296 U.S. 211 (1935); 44 Yale L. J. 1409 (1935); 34 Mich. L. Rev. 1207 (1936). 

59 Treas. Reg. 79, art. 2, examples (5) and (6). 

6 Tbid. 

* Subject to a limitation to fifteen per cent of the net income, before the charitable deduc- 
tion. Sec. 23 (0), Revenue Act of 1936. Prior acts contain similar provisions. 

® Sec. 505 (a) (2), Revenue Act of 1932. 


6s The estate tax deduction is worded somewhat less broadly than the gift tax deduction. 
See sec. 303 (a) (3), Revenue Act of 1926, as amended. 
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death. Taking into account the estate tax as well, the gift of $150,000 
to the designated educational, religious, and charitable institutions actu- 
ally costs the donor and his family only $11,160. The balance of the gift 
is really made by the Treasury. 

The present laws operate to discourage gifts to charities, subject to an 
annuity charged on the gift. It appears that the present value of such a 
gift will be free from the gift tax, but the full value of the property might 
be included in the estate as a form of transfer intended to take effect in 
possession or enjoyment at or after death. If the donor wishes to pre- 
serve his income, he would be wiser to make an outright gift to the charity 
of his choice, reserving sufficient funds to purchase a life annuity from an 
insurance company for himself. Thus, the owner of a $5,000,000 estate, 
with $150,000 income therefrom, pays an income tax of $63,450. If he 
gives $20,000 to charity, he saves $12,400 in income taxes but may lose 
$600 per year income (assuming that he needs all his income for his per- 
sonal expenses, and hence has to make the gift out of capital). With the 
net amount of income saved, or $11,800, he can at age 55 buy a life 
annuity of $815 per annum, only $354 of which will constitute taxable, 
income. Thus he reduces his income tax greatly in the year of the gift 
and very slightly in succeeding years; and if he lives out his expectancy, 
his estate will be little impaired. 

Charitable and educational gifts (rather than bequests) receive another 
form of indirect but effective encouragement from the usual state decisions 
to the effect that bequests to extra-state charities or educational insti- 
tutions are not deductible for purposes of the state inheritance tax.®s 
The Dartmouth alumnus resident in Illinois who plans to add to the 
college endowment should exercise his bounty during his life, thereby 
reducing his federal income taxes, and also his state inheritance taxes. 
The latter may otherwise be a sizeable sum, since a bequest outside the 
family takes the highest rate. 


CONCLUSION 


Mr. Mellon, writing in 1924, inveighed against the proposal to increase 
the top bracket of estate tax rates from twenty-five to forty per cent.® 
His main argument was that wealthy persons by their savings preserve 


64 See sec. 302 (c), Revenue Act of 1926, as amended; and decisions by state courts relative 
to the similar provisions of inheritance tax acts; ¢.g., Jn re Honeyman’s Estate, 98 N. J. Eq. 
638, 129 Atl. 393 (1925). 

*s See, ¢.g., People v. O’Donnell, 327 Ill. 474 (1927); of. People v. First Nat’l Bank of Chi- 
cago, 364 Ill. 262, 4 N. E. (2d) 378 (1936). 

Mellon, Taxation: The People’s Business 111 (1924). 
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the liquid capital for underwriting the business expansion of the nation. 
Out of their hoards, new industries can be financed, and hazardous ven- 
tures authorized, to an extent impossible if wealth were more evenly 
divided. Again, he said, estate taxes devoted to the current expenditures 
of government deplete the total wealth of the country; they are paid out 
of capital, and when currently spent, the capital is gone. 

Eleven years later, President Roosevelt, in the message which put in 
motion the legislative machinery for the enactment of the 1935 increase 
in estate tax rates to a top bracket of seventy per cent, said: 

.... The transmission from generation to generation of vast fortunes by will, 
inheritance, or gift is not consistent with the ideals and sentiments of the American 
people. 

The desire to p-~vide security for one’s self and one’s family is natural and whole- 
some, but it is adequately served by a reasonable inheritance. Great accumulations 
of wealth cannot be justified on the basis of personal and family security. In the last 
analysis such accumulations amount to the perpetuation of great and undesirable 


concentration of control in a relatively few individuals over the employment and wel- 
fare of many, many others.” 


Whatever the merits of Mr. Mellon’s arguments, it is evident that 
Congress has turned its back upon them in the succeeding twelve years. 
Congress has done what it can to encourage the breaking up of large 
fortunes, by income tax and estate tax rates of exceptional severity in 
the upper brackets. The necessary saving for investment will presumably 


come from the upper middle class, from those with incomes from $10,000 
to $50,000 who are not yet severely taxed. Congress has so far, more- 
over, strongly encouraged inter vivos gifts and gifts in trust by much 
lighter effective rates of taxation. Capital distributed at an earlier date 
among children may well yield satisfactory social results. If children must 
be given large funds while their fathers live, if they are to have large funds 
at all, fathers will give more thought to the education of children to their 
responsibilities. The ultimate result of a generation of gifts in trusts is 
not clear. Trust funds are not venturesome; they sit by the fire and warm 
themselves with three per cent, or less, and safety. A nation of trust 
beneficiaries would not be the nation of the roaring twenties, but it will 
be a nation of more equally distributed wealth. And so long as the inven- 
tor or organizer can preserve for his family more than fifty per cent of 
the estate he builds up, individual initiative will hardly perish. 


*7 Message to Congress, House Doc. no. 229, 74th Cong. (1st session, June 19, 1935). 





THE ELUSIVE CAUSE OF ACTION 


Ourver L. McCask1i1i* 


HE drafting committee of the new Illinois Civil Practice Act 
found it almost impossible to avoid the use in several sections of 
the familiar term “cause of action.”* A suggestion that it be 
defined or described so as to convey a definite meaning caused some sur- 
prise. Many members of the committee assumed that everybody knew 
what a cause of action was, and that it needed no defining. One member 
observed that as courts and academic scholars had been unable to agree 
upon a meaning the committee should not become involved in an attempt 
to solve the problem. He suggested the impossibility of writing a statute 
that would not require some interpretation, and advised that the deter- 
mination of the meaning of a cause of action again be left to the courts. 
The counsel prevailed. It is often possible for a drafting group to reach 
an agreement upon the use of language without agreement as to its 
meaning, the holders of divergent views each being hopeful that their 
meanings will be adopted eventually. Such compromises, though they 
leave problems unsolved, are inevitable. That such an important body 
should dodge description of a cause of action is or is not significant de- 
pendent upon whether the term has an unsettled meaning, and, if it does, 
whether any miscarriages of justice result from leaving it unsettled. 
Whether it be the task of the draftsmen or of the courts, problems of 
consequence must be solved. 

“* ‘Cause of action,’ ” says a Wamp Virginge court, “has a well-defined ” 
legal meaning, and the Legislature could not, if it would, make a movable 
feast of it.”” The problem which evoked this confident and unique expres- 
sion is interesting. The charter of Richmond provided that no action 
should be maintained against the city for damages due to negligence 
unless a sworn statement of the claimant, or of the administrator of a 
decedent whose death was due to the city’s negligence, giving the nature 
of the claim and the time and place of the accident, was filed with the 
city attorney “within sixty days after such cause of action shall have 
accrued.” A demurrer was sustained to a declaration which set out an 
accident producing serious injury to plaintiffi’s intestate, which alleged 

* Professor of Law, University of Illinois College of Law. 

* See, for example, Ill. Civ. Prac. Act 1933, §§ 33, 43, 44, 46. 

* Mercer v. Richmond, 152 Va. 736, 744, 148 S.E. 803, 805 (1929). 
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that plaintiff’s intestate served the required notice within sixty days 
after her accident, and which alleged her death therefrom, plaintifi’s 
appointment, and bringing of suit within sixty days following the death, 
but which failed to allege that the administrator had filed any notice 
with the city. In sustaining the demurrer the trial judge adopted the 
contention of the city that the cause of action accrued to the administra- 
tor upon his intestate’s death, that he should have filed his notice within 
sixty days thereafter, and, having failed to do so, lost his right of action. 

Reversing the decision below, the reviewing court held there was but 
one action for the benefit of the next of kin, whether brought by the in- 
jured party and revived after his death, or brought by the personal repre- 
sentative in the first instance, and that hence the ‘‘cause of action” ac- 
crued at the time of the accident. Giving of notice to the city was held to 
be no part of the cause of action, though a condition precedent to a right 
of action. The distinction between a cause of action and a right of action 
was said to be well recognized, though often confused, because both 
usually arise at the same time and affect or belong to the same person. 

There is no difficulty in following the construction of the Richmond 
charter contended for. The cause of action referred to in it of necessity 
preceded notice to the city, and notice to the city preceded liability. 
But that any such meaning of cause of action is “‘well defined,” and that 
a legislature could not use it with any other meaning will not readily be 
conceded.’ 

Phillips recognizes a distinction between a cause of action and a right 
of action, but it is not the distinction made by the Virginia court. He 
says: 

It should be borne in mind that a right of action is a remedial right belonging to > 
some person, and that a cause of action is a formal statement of the operative facts 
that give rise to such remedial right. The one is matter of right, and depends upon the 
substantive law; the other is matter of statement, and is governed by the law of pro- 


cedure. The terms, ‘right of action’ and ‘cause of action,’ are therefore not equivalent 
terms, and should not be used interchangeably.‘ 


He criticizes Bliss for saying, that as an action is a proceeding for the 
redress or prevention of a wrong, the cause of action must necessarily 
be the wrong which is committed or threatened.’ This, he claims, is a 
“ non sequitur. The wrong may be the cause for action on the part of 
plaintiff, but it is not the cause for action on the part of the state. Until 
the wrong is brought to the attention of the state in some formal way the 


3 Cf. Walters v. City of Ottawa, 240 Ill. 259, 88 N.E. 651 (1909), denying the possibility of 
a cause of action without a right to sue. 


4 Phillips, Code Pleading § 189 (2d ed. 1932). 5 Ibid. 
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state does not and will not act. The “cause of action” must be looked at 
from the viewpoint of the state, not that of a party injured. Phillips ad- 
mits that this distinction is not observed in some of the codes, and that 
some courts and text-writers have used “cause of action” and “right of 
action” as synonymous. 

Bliss is not alone in contending that the wrong committed is the cause 
of action. I can well imagine Phillips agreeing with him, and with a West 
Virginia court,® in holding that the cause of action was the wrong com- 
mitted in the situation before the West Virginia court. A section of the 
state code provided that the civil jurisdiction of a justice of the peace 
should not extend to any action “unless the cause of action arose in his 
county, or the defendant, or one of the defendants, resides therein.” 
A writ of prohibition was issued against a justice from taking jurisdiction 
of an action for the recovery of money on a contract when defendant did 
not reside in his county, and neither the execution nor the performance of 
the contract could be connected with it. Citing Durham v. Spence,’ deal- 
ing with a similar statute, the court said the cause of action must have™ 
reference to some time as well as some place, and that the cause of action . 4 
arises when that is not done which ought to have been done, or when that 
is done which ought not to have been done. The time when the cause of 
action arises also determines the place where the cause of action arises. 

According to Pomeroy,® a cause of action consists of a primary right 
in a plaintiff, with its corresponding primary duty upon defendant, and 
a delict or wrong interfering with the right and violating the duty. The 
primary, as distinguished from the secondary or remedial right, is the 
right which exists before any wrongful act of defendant. The delict gives . 
a right to a remedy, perhaps several remedies, but it or they may not 
yet have been invoked. Until invoked it may not be known what relief 
may be sought or given. But the cause of action is complete before any, 
procedural move is taken. Pomeroy insists that the cause of action thus 
defined is plainly distinct from the remedial right (right of action?), for * 
the latter is the consequence of the former. The cause of action is single, 
but there may be several remedial rights. The cause of action, therefore, 
is not a remedial concept at all. It is distinguished from the right of 
action in that the latter is definitely associated with a single remedy. The » 
latter has scope, i.e., the scope sanctioned by the remedy chosen. The 
cause of action has no scope. 


* State v. Jarrett, J. P., 90 W.Va. 180, 110 S.E. 568 (1922). 
7L.R. 6 Ex. 46 (1870). 
Pomeroy, Code Remedies §§ 347, 348 (4th ed. 1904). 
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Dean Clark’s description of a cause of action’ seems at first to adopt 
Pomeroy’s assertion that it is not a remedial concept, for he says it is 
“such an aggregation of operative facts as will give rise to at least one 
right of action, but it is not limited to a single right.”. But he immediately 
goes on to say that “the extent of the cause is to be determined pragmati- 
cally by the court, having in mind the facts and circumstances of the 
particular case. Such extent may be settled by past precedents, but the 
controlling factor will be the matter of trial convenience, for that is the 
general purpose to be subserved by these procedural rules.”” Here is a pro- 
cedural concept, introducing the thought that the cause of action has) 
scope, although that scope is not limited by a single remedy, but is to be 
determined by other means. He brings it into definite contrast with a 
cause of action described by myself, which has a scope limited by thep 
relief sought." Other descriptions of a cause of action™ introduce vari- 
ables not brought out above. 

The difficulty experienced by courts and text-writers in agreeing upon 
a single meaning for a cause of action, suitable for all situations, suggests 
a classification of situations with a view to ascertaining whether the mean- 
ing, chameleon like, changes color with its background. Without claim- 
ing completeness for the classification following, it may start us toward 
a solution of our problem. , 


—a- Chtmo&=m==- = «oe 2124 8 


I. THE CAUSE OF ACTION IN NOTICE PLEADING 


Because of the delays and technical difficulties incident to the formation 
of issues in pleadings at common law, in equity, and under codes of pro- 
cedure, there has been much insistence that these systems of pleading be 
replaced with one which places little or no emphasis upon the formation 
of issues, but which directs itself wholly to giving an opponent such 
notice of the circumstances upon which a claim or defense is based asa 
will enable him to prepare for the trial at large.” If inadequate notice for 


® Clark, Code Pleading 84 (1928). 
r© Td. at 81; McCaskill, Actions and Causes of Action, 34 Yale L. J. 614, 633-34 (1925). 


™ Gavit, The Code Cause of Action, 30 Col. L. Rev. 802 (1930); 82 U. of Pa. L. Rev. 129 
(1933); Arnold, The Code ‘Cause of Action”’ Clarified, 19 A.B.A.J. 215 (1933); Harris, What 
Is a Cause of Action, 16 Calif. L. Rev. 459 (1928). 


™ Whittier, Notice Pleading, 31 Harv. L. Rev. sor (1918), and earlier articles by the same 
author in 4 Ill. L. Rev. 174 (1909) and 5 Ill. L. Rev. 257 (1910); Pound, Some Principles of 
Procedural Reform, 4 Ill. L. Rev. 388, 497 (1910); Willis, Procedural Reform, 8 Calif. L. Rev. 
326, 330 (1920) and 5 Ill. L.Q. 17 (1922); Sunderland, The Michigan Judicature Act of 1915, 
14 Mich. L. Rev. 551 (1916); Arnold, Simonton and Havighurst, Judicial Administration, 36 


W.Va.L.Q. 26 (1929); Patterson, Judgment by Notice of Motion in Virginia, 13 J. Am. Jud. 
Soc. 167 (1930). | 
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this purpose is given a more definite pleading may be required," but a 
demurrer, or its equivalent motion, for basic insufficiency has no mee 
in this system. The time for determining the validity of a claim is post- 
poned until the trial. There is no attempt to interrelate law and fact in_ 
the pleadings. Although a part of a legal system, statements of claim have 
no other legal significance than that they are intended to identify some- | 
thing which presently exists, but which will be fully disclosed only upon 
the trial. 

Both the common law and notice systems of pleading require that fair 
notice be given an opponent of the character of proof which will be 
adduced at the trial,"* but the common law system requires that all en- 
veloping garments be stripped from the liability claimed, and that its 
vital parts be disclosed so that they may be made the subject of separate , 
attacks before trial, either by challenging their legal importance, denying 
them, or by introducing some new factor changing their legal effect. The 
notice system, on the other hand, requires no such stripping for identifica- 
tion of parts, but only such an outline of the whole, or what is claimed to 
be the whole liability claimed as will enable an opponent to know in 54 
general way what a claimant may attempt to prove. It assumes con- 
siderable knowledge in an opponent of a factual situation which may be M 
the subject of a claim,"’ and its object is to identify that situation. | — 

It is not essential for the purposes of the notice system of pleading that +j— 
there be any definite concept of a cause of action. Claim, liability, right of 
action and cause of action, for practical purposes, may mean the same 
thing. Unquestionably a claimant pleads with reference to a concept of 
liability he hopes to prove, even though he does not reveal all its parts, 
but no technical name has as yet attached to it. It may be called a cause 
of action, and the burden will be on him who asserts the contrary tof- 
establish that he does not plead a cause of action. 

In a system of pleading which does not purport to set out legal rela- 
tions, whatever other adverse criticism may be directed at it, there is 
little likelihood of confusion resulting from this use of the term cause of 
action. Neither the image reflected by the pleading, nor the pleading 
itself, is so fully proportioned as to distract attention from the object of 

"3 Whittier, op. cit. supra note 12, at 516, 521. 

4 Sunderland, op. cit. supra note 12. Professor Sunderland suggests that the ineffective- 
ness of the common law system in giving notice is shown by the necessity of supplementing it 
with bills of particulars. But did not the bills of particulars come as a result of relaxing com- 


mon law rules and sanctioning such close approaches to notice pleading as the common counts? 
The general rules, if followed, gave more notice than the proposed notice system. 


's Whittier, op. cit. supra note 12, at 521; Willis, op. cit. supra note 12, at 21n. 
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getting to a trial quickly. When that object is attained the pleading con- 
cept fades out of sight. It is immaterial whether the cause of action be 
thought of as the cause for plaintiff bringing his suit, or whether it bel 
regarded as the cause for the state to act on his behalf. Unless injected by, 
some requirement for separation of claims, the scope of the cause of action” 
will not be the subject of inquiry. 


Il. THE DEMURRER AND THE CAUSE OF ACTION 


Under the common law, equity, and code systems of pleading a de- 
sci: or equivalent motion, is sanctioned as a means of testing the legal 
sufficiency of a declaration, bill, complaint or counter-claim before Iti 
required to be answered, and herein lies their principal difference from th 
notice system of Pleading. It is a well known principle ‘that in’determin- 
— 

ing this sufficiency courts will not look beyond the four corners of the 
instrument itself, except to relate the matters therein stated to known- 
rules of law. The question is, does the pleading itself show a cause of h 
action? What it is intended to reflect is of no consequence. While there 
may be a recognition that the pleading attempts to describe something, 
which lies behind it, the description itself is the vital thing, for the de- 
scription and the thing described are identical for the purposes at hand. 
The factual situation in the picture, whether it exists in truth or not, is | 
placed under examination,Athe application of legal principles to it alone 
determines the right to a recovery. What may be proved under the state- 
ment is a matter for subsequent determination. Only wher it is found to - 
be insufficient, and an application is made to amend, does the court look 
beyond the mirror to ascertain whether it is reflecting properly. If it be 
conceded there should be a preliminary test of the kind described, it fol- 
lows that some statement must be the subject of examination, for the 
court has no other means of knowing what “the true situation may be. 
The claimant’s statement is accepted for lack of a better one. 

We may well imagine that Phillips was thinking of decisions upon de- 
murrers and some similar problems when he gave his definition of a cause 
of action as the formal statement of claim which causes the state to act 
upon behalf of a claimant,’* distinguishing it from a right of action, which 
he saw as the undisclosed basis for the claimant acting if he saw fit. 

We usually think of the statement of a claim as an attempt to portray 
the plaintiff’s present right to invoke judicial assistance, by the setting 
out of facts which have transpired. The past tense is used in the pleading. 
Though we may not think of Phillips, we have in mind Phillips’ right of 

* Phillips, op. cit. supra note 4. 
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action. The skilled and cautious pleader, however, is looking to the future. - 
Present or past facts are important only with reference to future proof of 
them at the trial. Claimant or his attorney may be misinformed, or only 
partially informed. They may be overly optimistic as to what the proof 
will show. Narratives given them by prospective witnesses may turn up 
with important alterations. Even if they remain constant, they may not 
be believed by the trier of facts. For the purposes of the trial the facts 
are what the triers of fact find them to be. It is not uncommon to think 
of these settled facts as showing the cause of action, the true cause of 
action, as distinguished from the supposed cause of action upon which 
claimant and state proceeded up to this time. If we accept Phillips’ 
concept that a cause of action contemplates a state’s cause for acting, we 
still have the question what acting is contemplated, first or ultimate. 
For the purpose of demurrer, we can have no hesitation in answering the 
first action. The pleader must be a prophet, and for preliminary deter- 
minations, the prophecy must be the cause of action, none other being 
known. 

Under the issue system of pleading the prophecy must set out all the 
essential elements for judicial relief. If jurisdiction at law and in equity 
is divided, it must set out the elements essential to the jurisdiction in 
which the suit is brought, otherwise the state will not act for him, and a 
demurrer for no cause of action will be sustained.’ If it is filed in a law 
court maintaining the distinctions between the forms of action it is or is 
not required to set out the elements essential to a particular form of action . 
chosen dependent upon whether a demurrer raises the question of a vari- ’ 
ance between the declaration and the writ. Even when such an objection 
is entertained as a general rule it must be raised by plea in abatement 
rather than by demurrer."* In other situations the type of remedy chosen 
is immaterial, and the question on demurrer is not whether a right to a 
particular remedy is shown, but whether a right to any remedy is shown.- 
In a jurisdiction having one form $f civil action, i.e., which permits a free 
joinder of legal and equitable remedies, and of all sorts of legal remedies, 
the question is not whether a right to a particular type of relief is shownf\ | 
but whether a right to any type of relief is shown.” 

If, therefore, our only problem is to decide a demurrer to a code com- |— 
plaint, we may say, with Pomeroy and Clark,”* that the relief prayed is | 

49 C.J., Pleading § 504 (1930). 

8 Id. at § 500; of. § 492. 

*9 White v. Lyons, 42 Cal. 279 (1871); Clark, op. cit. supra note 9, at 185. 

* Pomeroy, op. cit. supra note 7, at § 349; Clark, op. cit. supra note 9, at 184. 
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no part of the cause of action? Though the complaint shows claimant 
entitled to several reliefs, or to a relief different from that prayed, the- 
demurrer for no cause of action must be overruled. The scope of a single 
cause of action is impertinent to the inquiry. Whether reliefs prayed are 
any part of a cause of action in other situations must be determined when 
the problems are presented. 

For the purposes of a demurrer, what are the essential elements of the 
prophecy or cause of action? Issue pleading does not contemplate the- 
setting out of legal principles in a pleading. The court is presumed to 
know the law. But the law is general, and the reliefs given many. Some 
mode must be devised for calling the court’s attention to a pertinent field 
of the law. Remedies depend upon the existence of certain facts. When 
the facts pertinent to one or more remedies are set out it may be said they 
claimant is invoking those remedies, hence the rule that claimant must | 
allege facts of such character as will indicate the remedies invoked. But 
facts themselves have no definite abstract meaning applicable to all situa- 
tions, for there are several kinds of facts, and the line of demarcation 
between facts and law, on the one hand, and facts and evidence, on the 
other, is often not easy of determination. The policy sought to be estab- 
lished must be ascertained before the process of selection can begin. The 
common statement of the courts is that the pleader must avoid alike con-) 
clusions of law and evidence, and select ultimate facts. 

v Ultimate facts, as that term is used in pleading, means determinative 
facts, i.e., facts the presence or absence of which determines in law whether 
some relief shall be given. Whether one who causes injury to another is a 
male or female may be a fact for some purposes, but it does not determine 
whether there is or is not a liability to pay damages, and hence it is not an 
ultimate fact for pleading purposes. Whether the person, male or female, 
who caused the injury is a defendant in the suit is a determinative fact, 
for if he or she be not a defendant there is no liability in that suit. Facts 
tending to show identity are material for purposes of proof, for the triers 
of fact from them may determine the truth as to identity. For purposes 
of deciding a demurrer, however, there are no triers of fact and the facts 
selected must be of the sort which leave nothing to be determined but a 
question of law. They must necessarily in combination show a right to 
judicial relief without leaving anything else to be decided. They must be 

“the facts which a jury or judge will decide to be true or false from evi- 

dence presented, hence the name ultimate facts. The sanction of evi- 

dentiary facts, i.e., such facts as are permitted to come from the mouths 

of SaneNEeEN not only make pleadings bulky, but would lead to 
Z 
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side issues of no consequence legally. Yet at times the ultimate fact may 
be of such simple character a witness would be permitted to declare it. 
In such cases the ultimate and the evidentiary fact become one» 

More often the ultimate fact is made up of several subsidiary facts, 
and some legal conclusions mixed in, despite the injunction that legal 
conclusions are not to be pleaded. It is indeed rare when sanctioned ulti- 
mate facts do not embody some legal element. “Possession,” “‘promised,”’ 
“master,” “servant,” “corporation,” “in consideration of,” ‘“‘warranted,”’ 
and many other sanctioned allegations illustrate the falsity of any literal 
application of the rule against pleading legal conclusions. As has been 
pointed out by thoughtful scholars, the inhibition is not against all lega 
conclusions, but against too many and too broad and sweeping legal con 
clusions. ft <n 

But how are we to know when facts we contemplate using in a pleading 
exceed the degree of legal elements permitted? We often find that a 
sanctioned allegation in one case falls under the ban in another, but in 
this very phenomenon we find a clue to the problem. What is the like- 
lihood of a question being raised in the litigation over the truth or falsity 
of the legal conclusion embodied in an allegation made? Every assertion 
in a pleading is not expected to be denied. The type of litigation will sug- 
gest what is likely to be contested, for litigations like pictures have their 
foregrounds and backgrounds, their gravamens and their inducements. 
The subsidiary parts, those unlikely of controversy, may be painted with 
bold strokes, containing much of legal assumptions; the more oustanding 
features, presenting the central theme, will be permitted to contain only 
a minimum of legal elements and these of a character not likely to be’ 
challenged. Issue pleading requires that extent of breaking up of essential — 
elements into smaller parts as will enable an opponent to challenge, ~s 
as law or fact, what he might be supposed to desire to challenge in a par- 
ticular case, without imposing impractical burdens. Judgment born of 
experience must be exercised in making specific application of these prin- 
ciples, and at times judgment of reasonable minds will differ. The cay-— 


tious pleader will risk offending on the side of particularity rather than on t 
€ side of generality of statement. 
If it is essential to make a close analysis of the facts by which the 


elements of a cause of action is disclosed, it may at least be profitable to 
make some analysis of the elements themselves. Whether the cause of 
* Cook, Statements of Fact in Pleading under the Codes, 21 Col. L. Rev. 416 (1921); 


Cook, ‘Facts’ and ‘Statements of Fact,’ ante p. 233; Clark, op. cit. supra note 9, at 155; Cf. 
McCaskill, Illinois Civ. Prac. Act Ann. 293 (1936). 
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action be looked at as a pre-action or post-action concept, Pomeroy and 
Phillips are agreed that the allegations in the complaint shall show the 
existence of a right in plaintiff with a corresponding duty in defendant 
to observe that right, and an infringement of the right or breach of duty.” 
A criticism made by Phillips of Bliss’ definition of a cause of action raises 
a question whether there should be another element in the analysis than 
those of duty and breach. 

Bliss states that since the codes define an action as a proceeding for the 
redress or prevention of a wrong, the wrong must be the cause of action. 
Phillips insists this is a misconception; that an action, properly conceived, 
has as its basis a right in plaintiff, and that its object is the protection of 
that right. Compensation for infringement is purely incidental.” He 
seems to overlook the fact that a wrong necessarily includes the concept ~ 
of a right to be wronged. Bliss’ definition, therefore, as well as that of 
Pomeroy and Phillips, includes in the cause of action the elements of duty 
and breach. But the criticism that compensation is purely incidental 

The 
method by which a right is vindicated in some cases may indicate whether * 
a cause of action is complete. A mere infringement of a right will call for 
remedial action in some situations, as where there is a trespass to person 
or property,‘ or where there has been a defamation using words actionable 
per se.’ But ip other situations damage is the gist of a remedy, and a 
of a cause of action, e.g., in actions for deceit, for defamation on words 
not actionable Per sé" and for negligence and nuisance” In any action 
for damages it will be necessary to plead specially damages of an unusual ~ 
type, if they are to be recovered.”® It would, therefore, be necessary in 
some situations to take cognizance of legal injury in the form of damages, * 
and it would be advisable to have in mind the element of injury flowing |j/ 


from defendant’s breach of duty when drafting any complaint.* A failure 


= Pomeroy, op. cit. supra note 7; Phillips, op. cit. supra note 4, at 188. 

3 Phillips, op. cit. supra note 4. 

4 Bragg v. Laraway, 65 Vt. 673, 27 Atl. 492 (1893); 1 Mod. 3 (1669); 3 Sumn. 180, Fed. 
* Cas. no. 17322 (C.C.Me. 1838). 

*s Pratt v. Pioneer Press Co., 35 Minn. 251, 28 N.W. 708 (1886). 

% Jackson & Sharp Co. v. Fay, 20 App. Cas. D.C. 105 (1902). 

47 Pollard v. Lyon, 91 U.S. 225 (1875). 


#8 Washington v. Baltimore Ry. Co., 17 W.Va. 190 (1875); Campbell v. Seaman, 63 N.Y. 
4 568 (1876). 


‘  * Heiser v. Loomis, 47 Mich. 16, 10 N.W. 60 (1881). 


3° Cf. McAndrews v. Chicago Ry. Co., 222 Ill. 232, 236, 78 N.E. 603, 605 (1906); McCas- 
kill, op. cit. supra note 21, at 295-96. 


¥ 
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to include it in the analysis might cause the-omission of a vital element 
of « particular cause of actiosty If a preventative remedy may be desired, 
the analysis will substitute threatened breach of duty and threatened -— 
injury for breach of duty and injury. 

Conditions subsequent, statutes of limitations, statute of frauds, and 
many other affirmative defenses, have a bearing upon the facts essential 
to state a cause of action to withstand a demurrer, but a treatment of 
them lies beyond the scope of this article. Concerning them there is little 
controversy, and they are not a disturbing factor in an attempt to reach 
a common concept for avoiding confusion. 


III. THE CAUSE OF ACTION IN JOINDER AND 
SEVERANCE PROBLEMS 

Thus far we have not been disturbed by the necessity of bounding a 
single cause of action, and there has been no occasion to question the 
assertions of Pomeroy, Phillips and Clark that a single right may givey 
rise to many remedies. When, however, procedural rules, both common 
law and statutory, permit the joinder of plural causes of action in one 
suit, requiring them to be separately stated and constitutional provisions 
require issues in some remedial rights to be tried in a particular manner, 
courts cannot escape the duty of determining scope and character of th 
units dealt with. The problem is entirely different from that of deciding 
a demurrer. The cause of action must take on a more concrete character. 
In dealing with these problems, particularly under the one form of civil 
action, the claims of Pomeroy, Phillips and Clark that singleness of rights 
rather than singleness of remedies determines the scope of a cause of action 
need careful investigation, Does it follow that because plurality of reme- 
dies is immaterial in determining whether a complaint states a cause of 
action for purposes of demurrer that it is immaterial in determining the 
scope of a single cause of action for purposes of joinder and severance? 
Can we determine the scope of a single right by ignoring remedies, or ~~ 
have remedies bounded rights as well as causes of action? I have treated 
this aspect of the subject in another place,* and I am still of the opinions 
there expressed. A brief summary, with some amplifications, however, is 
necessary to complete the theme here being developed. 

With a division of jurisdiction established between courts of law and 
equity, and with rigid boundaries maintained between the common law 
remedies, preventing unions between them, inevitably situations arose in 
which it was impossible for a claimant to obtain the full relief desired” 
without resorting to two or more suits, unless he could avail himself of 

* McCaskill, Actions and Causes of Action, 34 Yale L. J. 614 (1924). 
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some principle of merger by which courts see as a single unit things which 
are commonly regarded as separate and distinct. Such a principle was 
applied in some situations and refused in others. Sometimes the merger) 
was compulsory, at other times optional, and discrimination was required 
to ascertain when, if partial relief only were obtained in one suit, further 
relief would be given or barred in a subsequent suit. 

To evade paying an obligation a debtor conveys his property upon 
secret trust to be reconveyed upon request. Except where statutes have 
modified the common law, the creditor cannot in one suit obtain a judg- 
ment against his debtor and set aside the fraudulent conveyance to make 
that judgment effective.** No equitable attachment of the property can 
be had to hold it pending the obtaining of a judgment.*? Equity will not 
entertain jurisdiction until the legal remedy has been demonstrated to be 
inadequate through experimentation. Although there is no substantial 
difference in effect between a statutory attachment and an injunction 
or receivership tying up property pending suit, both requiring an indem- 
nifying bond, the equitable remedies will not be given until the legal 
remedies are found wanting. Neither joinder nor merger is possible. One/ 
reason given is that a creditor can have no interest in his debtor’s frauds’ 
until the debtor-creditor relationship is established by something more’ 
than an allegation. Attachment acts negate this reason. The most potent 
reason assigned is that the parties should not be deprived of a jury trial+ 


upon the issue of the indebtedness, and equity has no jury.*4 

In many situations, but not all, equity has insisted that titles, rights 
to possession, and other so-called legal issues be tried in courts of law.- 
Sometimes the legal remedy has been required to precede the equitable_ 
one.*5 At other times equity suspends its proceedings until the’ legal 
issues have been determined by a court of law.*® 


#15 C.J., Creditors’ Suits § 13 (1918); 8 R.C.L., Creditors’ Bills §§ 23, 24, 27 (1915); 
Dewey v. Eckert, 62 Ill. 218 (1871); Trotter v. Lisman, 199 N.Y. 497, 92 N.E. 1052 (tg10). 
By special statutes, or interpretation of the code section establishing one form of action, some 
jurisdictions permit these remedies to be consolidated in one suit. 15 C.J., Creditors’ Suits 
§§ 14, 17. 

33 Dewey v. Eckert, 62 Ill. 218 (1871); Pearson v. Tucson Farms Co., 204 Ill. App. 276 
(1917); 21 C.J., Equity § 43 (1920). 

3415 C.J., Creditors’ Suits § 16, note 58 (1918); Cates v. Allen, 149 U.S. 451, 456 (1892). 

3 Frost v. Spitley, 121 U.S. 552 (1887); Black v. Jackson, 177 U.S. 349, 361-63 (1900); 
Green v. Spring, 43 Ill. 280 (1867); Hart v. Leonard, 42 N.J.Eq. 416, 7 Atl. 865 (1886); 
Wheelock v. Noonan, 108 N.Y. 179, 186, 15 N.E. 67, 69 (1888); 21 C.J., Equity § 62 (1920). 

% Todd v. Staats, 60 N.J.Eq. 507, 513, 46 Atl. 645, 647 (1900); Hirschberg v. Flusser, 87 
N.J.Eq. 588, 590, ror Atl. 191 (1917); Wilkin v. Wilkin, 1 Johns. Ch. (N.Y.) 111 (1814); 
Graham and Waterman, New Trials §§ 557, 1153; Bootle v. Blundell, f9 Ves. Jr. 494b, 500 
(1815); Pomeroy, Equity Jurisprudence § 1392 (4th ed. 1918). 
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The maxim that equity loves to do complete justice is a familiar one, 
but it is sometimes difficult to harmonize it with a purely supplementary 
character of equity jurisdiction. The prevention of a multiplicity of, 
suits and circuity of action has been struggling for recognition as an inde-t| 
pendent ground of equity jurisdiction*’ and has been making headway. 
When some recognized ground of another type is present, the equity * 
courts, to do complete justice, with increasing willingness have been per- , 
suaded to take jurisdiction also of issues which might have been the sub- ‘ 
ject of a suit at law, sometimes in situations where previously there was an ° 
insistence upon a separate proceeding at law. New reasons are being 
found why the remedies at law are inadequate.**f But inadequacy of a 
legal remedy is a matter to be set up and claimed by an applicant for~ 
equitable relief and is not to be turned into a defense to a second suit 
in equity because the applicant saw fit to pursue it. Permissive and 
compulsory joinders are distinct things,and-any—principle that equity 
loves to do complete justice cannot be stretched into a denial of the privi- 
lege of separate suits. Doctrines of res adjudicata and against splitting a 
single cause of action are not carried to that extent. This is too sudden a | 
shift from compulsory separation. It must be acknowledged that there 
were many situations in which claimants had an option to pursue a com-_ 
prehensive and all inclusive remedy in equity, or to pursue distinct legal 
and equitable remedies in different forums. The privilege of a jury trial 
might be waived by a claimant, but it would not be taken from him™ 4 
against his will. It was enough of a concession that the chooser of te; 
remedy and forum could under a claim of equity jurisdiction of some sort 
deprive a defendant of a jury trial. 

In claims wholly equitable in character it has not always been desirable » 
to insist upon a union in one suit of all possible remedies. When the sub- 
ject matter is not readily divisible, and the interests of parties are closely | i 
interwoven, the doctrine of compulsory joinder has been invoked. But 
where the interests of parties are severable, and it is practical to make 
divisions, despite many elements in common, equity has permitted either- 
a joinder of claims in one suit or the prosecution of separate equity suits,” 
at the option of the plaintiffs.*® Various types of conveniences affecting 


37 21 C.J., Equity § 48 (1920). 38 Td. at § 47. 

39 Parties in equity fall in three classes: proper, necessary and indispensable. Indispensable 
parties are those without whom the court cannot proceed because their interests will be 
directly affected. Necessary parties are those whose interests are so closely linked together 
that they should be tried together. Courts will require them to be joined if practical to bring 
them in, but will sever their interests, and protect those of absent ones when necessary. 
Proper (sometimes called formal) parties are those who may join or be joined as plaintiffs 
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the parties, witnesses, and the court are balanced against each other, and 
where the balance between joinder and separation is nearly equal equity 
courts will not take a hand to disturb the choice made by those who bring ’ 
the suit or suits.*° A very common illustration of this optional joinder or 
severance is the privilege given judgment creditors to join or sever in 
suits to avoid a fraudulent conveyance by a common debtor.* Many 
kinds of injunction suits are of the same character. 

The law courts also had their rules with reference to joinder and sever- 
ance of claims wholly legal in character. In early times the original writ 
was a jurisdictional instrument, conferring upon the court into which it 
was returnable jurisdiction to try only the claim mentioned in the writ? 
Forms of action based upon classifications in the writ register continued 
to remain as distinct as the old writs long after the original writ ceased 
to have any jurisdictional significance, and gave rise to rules that claims 
falling under one form of action could not be joined with those falling 
under another.” Remedies became dividers of claims} One dispossessed 
of realty could not in an action of ejectment have restitution of the prop- 
erty and also damages for injuries to the property while in the possession - 
of the disseisor. A subsequent action of trespass for mesne profits was- 
essential.*? If chattels were wrongfully taken, some of them only being 
destroyed, replevin for those still in existence could not be joined with 
any remedy to obtain damages for those destroyed. Many other illustra- 
tions will occur to the reader. 

In some situations it was possible to bridge over the boundaries be- 
‘tween the forms of action through a doctrine of merger. Debauching of 
daughters, defamation, conversion of chattels, causing disease to spread 
by permitting diseased cattle to roam were wrongs remedied in the action 


or defendants, at plaintiff’s option. Payne v. Hook, 7 Wall. (U.S.) 425 (1868); Rexroad v. 
McQuain, 24 W.Va. 32 (1884); Hallett v. Hallett, 2 Paige Ch. (N.Y.) 15, 18 (1829); Chad- 
bourne v. Coe, 51 Fed. 479 (C.C.A. 8th 1892); Sheldon v. Keokuk N. L. Packet Co., 8 Fed. 
769 (C.C.Wis. 1881). 


4 Story, Equity Pleading §§ 76c, 94, 96 (oth ed. 1879); White v. Macqueen, 360 IIl. 236 
243-47, 195 N.E. 832, 835-36 (1935). 

# They may join: Sheldon v. Keokuk N. L. Packet Co., 8 Fed. 769 (C.C. Wis. 1881). They 
may sever: Ballentine v. Beall, 3 Scam. (Ill.) 203 (1841). 


# 1 Tidd’s Practice 11 (8th ed. 1824). The permission to join debt with detinue and trover 
with case seems at first to be an exception to the rule forbidding a joinder of the different ac- 
tions, but it will be remembered these rules were devised when detinue was a part of the 
action of debt, and before trover sprang off from case. 


43 Gill v. Patten, 1 Cranch C.C. 465, Fed. Cas. No. 5428 (1807); Livingston v. Tanner, 12 


Barb. (N.Y.) 481, 486 (1852); Vandervoort v. Gould, 36 N.Y. 639, 646 (1867); Osbourn v. 
Osbourn, 11 S. & R. (Pa.) 55 (1824); 19 C.J. 1234, note 67 (1920). 





THE ELUSIVE CAUSE OF ACTION 295 


of case, but if any of these took place in connection with a trespass to 
lands they might be treated as aggravating the trespass.‘4 It was essen- 
tial in such cases that the trespass be proved, for the incidents were noty 
independent grounds of recovery in a trespass action. Joinder of distinct 
causes of action was impossible because of the writ system but through 
the merger concept it was possible to.see one right for one action. A dis- 
tinction was drawn between types of aggravation. For some kinds, as for 
debauching daughters, converting chattels, and spreading disease, as full 
damages were recoverable as in independent actions for those wrongs;* 
but for defamation there could be no compensatory recovery based upon 
plaintiff’s loss. It was strictly an aliter enormia, pertinent only to show 
malice as a basis for punitive damage.** Though the cases are few which 
have dealt with the problem, some courts have found, in the privilege of 
merging in the first type, the concept of a-single cause of action not only 
for purposes of the trespass action but also for the purpose of preventing 
two suits.‘7 Since the merger is not complete and full recovery is not per- 
mitted for a trespass and defamation in one suit, there is not the same 
basis for contending a single right has been violated and, presumably, 
two suits may be maintained. - 

But all joinders at common law were not mergers. Another rule pro- |. 
vided that different causes of actien-should be be set 0 out in separate counts. 
This rule was a part of the system of pleading devised for the purpose of 
keeping issues separate. Although it is claimed to be distinct from the 
rule against duplicity, which prevented the setting out in one count of 
two or more theories of a single liability,** the two rules served a common 
purpose, as is illustrated by the case of Hart v. Longfield.*® Plaintiff de- 
clared in one count upon an indebitatus and upon a quantum meruit for 
nourishing Edward Longfield for a specified period. Upon special de- 
murrer on the ground there could not be an indebitatus and a quantum 
meruit for the same nourishing, one being contradictory of the other, 

44 Bennett v. Alcott, 2 T.R. 166 (1787); Bracegirdle v. Orford, 2 Maul. & Sel. 77 (1813); 
Taylor v. Rainbow, Hen. & Mun. (Va.) 423, 441 (1808); White v. Moseley, 8 Pick. (Mass.) 


356 (1829); Reed v. P. & O. R. R. Co., 18 Ill. 403 (1857); Richardson v. Milbourn, 11 Md. 340, 
347 (1857); 63 C. J. 983 (1933). 


4s Bennett v. Alcott, 2 T. R. 166 (1787); Anderson v. Buckton, 1 Stra. 192 (1718); Reed v. 
P. & O. R. R. Co., 18 Ill. 403 (1857); Savage v. French, 13 Ill. App. 17 (1883). 


# Bracegirdle v. Orford, 2 Maul. & Sel. 77 (1813); Bishop v. Baker, 19 Pick. (Mass.) 517 
(1837); Reed v. P. & O. R. R. Co., 18 Ill. 403 (1857). 

47 Savage v. French, 13 Ill. App. 17 (1883); Karr and White v. Barstow, 24 Ill. 581 (1868). 

48 31 Cyc. 121-22 (1909); 49 C.J., Pleading § 177 (1930); Gainesville Ry. Co. v. Austin, 
122 Ga. 823, 50 S.E. 983 (1905). 

497 Mod. 148 (1700). 
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the court held the count defective for the reason urged. The proper 
pleading, said the court, would have been to aver a nourishing of differ- 
ent children, and to multiply Edward Longfield as often as plaintiff 
_—} multiplied his declaration. In other words, the pleading would have been 
approved had plaintiff in one count alleged an indebitatus for nourishing 
Edward Longfield, and in another count have alleged a quantum meruit 
for nourishing another Edward Longfield. But why another Edward 
Longfield when in fact it was the same Edward? There is but one answer, 
and that is that for the purpose of obtaining separate issues another 
theory of liability must be treated exactly as though it were an entirely 
different transaction, leading to a distinct liability. In form, if not in i) 
fact, two rights and two liabilities were set out. 

Did it matter whether the courts said in such a case that there ro 
two counts to support one cause of action, or that there were two causes 
of action? Speaking as of the time of trial and judgment it would be 
natural for the court to adopt the first interpretation. But suppose a 
demurrer interposed to each count separately. As of that time the courts _ 
would and did announce that plaintiff had two causes of action, but that 
they were properly joined in one suit. Counts, filed for the purpose of 
avoiding a variance between allegations and proof and for the purpose of 
keeping issues distinct, for pleading purposes were distinct causes of 
action. Phillips’ concept of a cause of action as a formal statement was» 
the one adopted, but his statement that the prayer for relief is no part of* 
the cause of action was not adopted. To obtain that concept necessitated 
a shift in time of observation and the consideration of an entirely different 
problem. 

It has been said that inconsistent causes of action cannot be joined in 
one suit, but it is obvious from what has been said in the preceding para- 

‘graph that “inconsistent” is used in a restricted and technical sense, and 

is confined to those situations where a plaintiff does not need to protect— 
himself against a variance because of uncertainties of proof, as where he~ 
is required to make an election of remedies.*° 

Returning to the situations where mergers were recognized by treating 
some acts as aggravations of others, setting out the additional damages 
in a per quod clause, the question has arisen whether damage to person and — 
property occasioned by the same accident constitutes one or two causes 
of action. In the leading case of Brunsden v. Humphreys," decided by a 


% Toledo Ry. Co. v. Jacksonville Depot Bldg. Co., @ Ill. 308 (1872); ¢f. Williams v. Forbes, 
47 Ill. 148, 151 (1868). ' 


*L. R. 14 Q. B. D. 141 (1884). 
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divided court, there were held to be two causes of action. Coleridge, J.~ 
in a vigorous dissent, held there was but one cause of action with twa, 
types of damage. Neither the majority nor the minority doubted that 
plaintiff could join the claims for both types of damage in one suit. The 
division was on the question whether plaintiff could have two suits *They 
differed on the question whether two suits were an undue vexation of the 
defendant under the maxim “interest reipublicae ut sit finis litum,” but a 
close examination of the majority opinion reveals that the majority was 
troubled with the question of separateness of issues for purposes of plead-. 
ing. It was suggested that different statutes of limitations might apply 
to claims for personal injuries and for injuries to property, and one plea- 
of the statute could not be pertinent to both claims. The majority there- 
fore would have held that although there could have been a joinder of the !' 
claims in one suit there could have been no merger.* Whether the mi- 
nority would have declared for a merger, or would have permitted plain- 
tiff to set out his claims in one suit in different counts is problematical.- 
It is evident that there was a balancing of conveniences and a difference 
of opinion as to where the balance lay. The same difference of opinion is 
noticeable in American decisions on the problem.* 

When we consider the proper interpretation of provisions in American 
codes of procedure permitting enumerated causes of action to be joined, 
but requiring each cause of action to be separately stated, we are con- 
fronted with the question of the meaning of a cause of action for purposes \\ 
of separate statement. To what extent, if at all, is there an intent to 
continue the concepts of a cause of action for purposes of joinder and 
separate statement which prevailed formerly at law and in equity? Hav- 
ing in mind the abuses of the count system and desiring to avoid them, 
a modern critic may wish to create a new concept of a cause of action.. 
The motive is praiseworthy but it is not the task of courts to legislate.: 
They must confine themselves to the legitimate field of interpretation. 
The codes themselves furnish some internal evidence as to intent. 

Section 143 of the original New York Code of 1848, dealing with joinder 
of causes of action, modifies only slightly the common law rules on joinder 
of causes of action. Seven classifications are made, none of which include 
* Cf. Bishop v. Baker, 19 Pick. (Mass.) 517 (1837); Anderson v. Buckton, 1 Stra. 192 
1718). 


53 See cases collected in Clancey v. McBride, 251 Ill. App. 157 (1928), reversed in 338 Ill. 
35, 169 N.E. 729 (1930). The Supreng Court, quoting from the New York Court of Appeals, 
refers to the impracticability of ‘‘blending’’ the claims, recognizing the difference between 
blending and joining. Cf. Chicago W. D. Ry. Co. v. Ingraham, 131 Ill. 659, 23 N.E. 350 
(1890). 
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- equitable actions. The annotations of the code commissioners under the 
sections on joinder of parties indicate it was their judgment that thes 
sections on parties were sufficiently broad to care for any equitable 
joinders.5* Although the distinctions between actions at law and suits 
in equity were abolished, the section on joinder of causes of action made 
no provision for joining legal and equitable causes of action. It is evident 
that the draftsmen looked upon an equitable proceeding as a single unit 
in which various parties might have an interest, and this unit from their 
point of view was a single cause of action. There was no occasion to deal~ 
with it in the section on joinder of causes of action. 

This concept, however, was not grasped by all members of the New 
York Court of Appeals. Comstock, J., in New York & New Haven Ry. Co. 
v. Schuyler,5> ridicules the draftsmen\ of the first codes, pointing out that 
a provision for joining equitable causes of action and for joining legal and 
equitable causes of action was first inserted by an amendment in 1852, 
and that the successive codes of 1848, 1849 and 1851, “‘with characteristic 
perspicacity, had in effect abrogated equity jurisdiction in many impor- 
tant cases, by failing to provide for a union of subjects and parties in one 
suit indispensable to its exercise.” The learned judge apparently was 
laboring under the impression that each claimant entitled to an equitable 
relief peculiar to him had a distinct cause of action, a loose concept which 
would require no correction for practical purposes under a system which 
required no separations prior to trial. 

Expressions can be found in the annotations of the code commissioners 
condemning the excessive use of counts in the common law system,** and 
it will be noted that their draft code, first adopted, had no provision in it-» 
for separate statements of causes of action. This came in by action of the 
New York legislature in 1849, whether upon or against the recommenda- 
tions of the code commissioners is not known. The codes of all other states 
contain it. Prior to 1852 in New York there was no provision for joining” 
causes of action arising out of the same transaction unless they fell within 
one of the designated classes. Thus it was impossible to join claims to 
recover real and personal property, or to join claims arising out of force 
to person or property with claims to recover real property, unless such 
mergers as were recognized at common law were also recognized under, 
the code. The amendment of 1852 permitted a joinder of causes of action 
arising out of the same transaction, or transactions connected with the 

54 First Report of Commissioners on Practice and PRadings 123-27 (1848). 

5817 N.Y. 592 (1858). 

5S Op. cit. supra note 54, at 139. Cf. Clark, op. cit. supra note 9, at 314, 315. 
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same subject of action, but required them to be separately stated. To 
join without separation, even after this amendment, it was necessary to 
invoke a doctrine of merger, with one claim taking on the character of 
another. 


So far as I can discover, in these codes as eventually worked out there 


was no intent to depart e common law and equity concepts of a} 
who desires most to escape these concepts says: ““The requirement of 
separate statement is a natural and reasonable one designed to keep the= 
issues clear and simple.’’57 However, he thinks he finds in the code require- 
ment of a plain and concise statement of the facts constituting the cause + 
of action, an escape from the former concepts, and the substitution of a 
unit the scope of which depends on convenience in trial.s* He assumes the 
old concepts of units did not work for convenience in trial. The new con- 
cept he likens to the division of a book into chapters, i.e., progressive 
narrative units. Each unit must show at least one right to judicial relief, - 
but it is not to be limited to only one such right.’? I find it difficult to 
distinguish this unit from the layman’s concept of a transaction, the shape * 
and boundaries of which are not determined by legal concepts but by the 
beginning and end of occurrences as laymen see them. Yet the codes 
expressly provide for the joinder of plural causes of action arising from a-¥ 
single transaction, indicating that causes of action and transactions, for 
the purposes of separate statement, are not identical. 

It is not easy to find in the codes themselves any indication that differ- & 
ent kinds of facts are to be pleaded than those required at law and in 
equity. If the design of the separate statement of the codes is to keep 
issues clear and distinct it is pertinent to ask whether the layman’s con-* 
cept of a unit in a narrative serves that end, and whether it makes for 
greater convenience at the trial. The business of courts is to make deter- 
minations according to legal principles, and any form of statement which 
tends to obscure the pertinent principles rather than to make them stand- 
out tends to distract from material issues and to invite issues upon imma-- 
terial matters. Theoretically the trained judicial mind should be capable 
of unscrambling a lay mixture, and of regrouping facts according to their 
legal consequences, but the very necessity of doing this suggests that the 
lay mixture is not apt for the purposes at hand, and should not be en- 
couraged. At the trial, particularly if it is before a jury, the judge is under 
a time pressure and he must of necessity make quick decisions. Orderly 
statements, i.e., statements grouped according to pertinent legal prin- 

57 Clark, op. cit. supra note 9, at 57. 88 Id. 59 Id. at 84. 
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ciples, may seem artificial to a layman unacquainted with the business} 
at hand but the real question is their efficiency. In cases of an equitable 
nature requiring no jury, in which the judge may take the time necessary 
for making the connection between facts and their consequences, ny 
statements have never been required, and there is no reason for using 
them under the codes. It is impossible to escape the conclusion that the | 
jury influenced the determination of the scope of the cause of attion for 
purpose of joinder under the former procedure, There was an idea of 
convenience in the trial in the formation of the units there prescribed. 
There is no evidence that this convenience, real or supposed, has been 
supplanted in the codes by some other concept of convenience. 

The codes sanction the joinder of legal and equitable causes of action, 
but if different modes of trial are still to be preserved, and they must be 
preserved if constitutions are to be obeyed, convenience in the trial sug- 
gests a grouping of facts in the pleading according to the mode of trial. 
It has been suggested that such a grouping in the pleadings is premature, 
and should be made only at a post-pleading stage when the question of 
the mode of trial is raised. But the marshalling of facts according to their 
pertinent reliefs determines the character of the issues as legal or equita-+- 
ble. The same kind of questions are tried at law and in equity, and facts 
dissociated from the reliefs sought are colorless. If facts are scrambled 
together without reference to reliefs obtainable there is no way of telling 
at the post-pleading stage what manner of trial should be had. The lay- 
man’s story-telling by lay chapters can have no other effect than to throw 
into confusion the determination of constitutional rights. The balance 
of convenience is against any such type of pleading. On the other hand, 
if a party desirous of a jury trial is required to marshal his facts in his 
pleading in such a way as to disclose their legal character and to form 
legal units, separating these from facts pertinent to equitable relief, , 
orderly trials according to law can be had.* 

As applied to equitable situations no fault is found with the concept 
of a cause of action as an aggregate of operative facts giving rise to at least 
one right of action, but not limited to a single right the scope of which 
is to be determined pragmatically with trial convenience in mind.” As 
applied to mixed equitable and legal situations its advocates claim it to be - 
an inconvenience and not a convenience to draw dividing lines between}- 

60 For a more complete refutation of the claim that there is no relation between pleadings 


and jury trials, see McCaskill, One Form of Civil Action, But What Procedure, For the Fed- 
eral Courts, 30 Ill. L. Rev. 415, 421-27 (1935). 


& Clark, op. cit. supra note 9, at 84. Cf. pp. 76, 77. 
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that which is legal and that which is equitable. This is said to be a dis- 
tinction which the codes have wiped out.” A permissible joinder is con- (| 
verted into a forced merger. So too, a permissible joinder of older legal 
remedies is converted into a forced merger and all former notions of trial 
convenience are discarded for some new one. The judge who is to pass 
upon the need for separate statements of causes of action is given but one 
guide of a positive character, the layman’s concept of good rhetorical 
divisions. All others are negative. Whether this concept of a cause of ac- 
tion can be accepted for purposes of separate statement will depend upon 
the willingness of courts to accept the notion of trial convenience that 
is suggested. Few courts have accepted it thus far for the purpose indi- 
cated. 


IV. THE CAUSE OF ACTION WHEN PLEADINGS \ 
ARE AMENDED 


When an original declaration, complaint, or petition omits some ele- 
ment essential to judicial relief, and an amendment is sought which 
supplies the missing element, unless the statute of limitations is involved 
courts permit the amendment almost as a matter of course.*? When a 
demurrer to such a defective pleading is sustained the judgment is always 
respondeat ouster, a judgment which contemplates an amended pleading 
with the missing element supplied. In the absence of statutes permitting 
it these same courts declare that amendments which introduce new causes 
of action will not be permitted. It is obvious that in these situations 
courts are not thinking of the pleadings themselves as causes of action. 
In other words they do not accept Judge Phillips’ concept of a cause of 
action in dealing with amendments. A no-cause of action cannot be the 
same thing as a cause of action. Instead of this concept they look behind 
the pleadings, consider them as attempts to describe or reflect the facts 
relied upon by claimants as a basis for judicial relief. The defect which is 
to be supplied by amendment is one which affects the description, not | 
the thing described. The privilege of amendment is the same as that ac- 
corded an officer who desires to amend a return on process to supply 
some omitted recital.°* The cause of action in this situation is what 
Phillips calls the right of action. 

When the original declaration, complaint, or petition sets forth all 
essential elements to judicial relief, and an amendment is sought pre- 

& Td. at 46. 

3 49 C.J., Pleading § 660 (1930). 

4 Jd. at § 671. 6s Tewalt v. Irwin, 164 Ill. 592, 594, 46 N.E. 13 (1807). 
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senting some other theory upon which the same relief may be had, either ) 
as a substitute for the original statement, or as an additional basis for’ 
the relief, whether the amendment is permitted depends to a consid-’ 
erable extent upon local statutes concerning amendments and upon’ 
hether the one form of civil action has been adopted. Almost every- 
where the amendment is permitted if the amended statement could have 
been joined with the original statement in the first instance, and the 
application to amend is made in apt time to permit of adjustments. 
’* Again courts visualize a right of action behind the pleadings, and think | 
of it as the cause of action which remains constant. A single cause of“ 
action may be presented in different aspects to avoid a variance. When|} 
however, the different theories or aspects call for different reliefs, the 
privilege of amending is granted or withheld, depending largely upon 
whether the distinctions between the forms of action under which such 
reliefs might be granted have or have not been abolished. Under the 
codes, unless there are special circumstances, the different types of reliefs 
will be ignored in determining the identity of the cause of action. The 
cause of action has some similarity to the lay transaction. If, however, 
the relief sought by amendment is cumulative of that sought in the origi- 
nal pleading, instead of being alternative, courts generally hold that a 
new cause of action is introduced.*’ Thus, to some extent at least, reliefs 
voce oO een amma ieee a action for 
purposes of amendment. 

—The exteit to which new matter may be injected into pleadings by 
amendments is almost universally regulated by statutes, but these stat- 
utes vary considerably in language. Some do and others do not mention 
specifically the effect of introducing a new cause of action. Some ex- 
pressly forbid it; others expressly sanction it. The latter type usually 
combines with the permission a qualifying clause that the change in the) 
cause of action shall be for the purpose of enabling the plaintiff to sus-| 
tain the claim for which the action was intended to be brought. Appar- 
ently such statutes use the term “‘cause of action” to describe an aspect 
of the claim not set out in the original pleading, for it is the aspect and? 
not the claim which is new or different. The greatest difficulty has been 
experienced in harmonizing these statutes with statutes of limitation. 
The situation in Illinois is fairly typical and deserving of study. 

The Statute of Amendments and Jeoffails®* contains a common pro- 
vision that the court shall have power to permit amendments in plead- 

© 49 C.J., Pleading §§ 688, 689 (1930) and cases cited. 

67 Id. at §§ 673, 695 and cases cited. 68 Til. St. Bar Stats. 1935, c. 7, § 1. 
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ings, either in form or substance, for the furtherance of justice on such 
terms as shall be just at any time before judgment. Section 23 of the 
Practice Act of 1872 added the following provision: 

At any time before final judgment in a civil suit, amendments may be allowed on 
such terms as are just and reasonable, introducing any party necessary to be joined 
as plaintiff or defendant, discontinuing as to any joint plaintiff or joint defendant, 
changing the form of the action, and in any matter, either of form or substance, in any, 
process, pleading or proceeding which may enable the plaintiff to sustain the action 
for the claim for which it was intended to be brought or the defendant to make a legal 8 


defense. The adjudication of the court allowing an amendment shall be conclusive 
evidence of the identity of the action.® 


This section remained unamended until 1929. 

It was urged that the final sentence of the above statute, providing 
that the adjudication of the court allowing an amendment should be 
conclusive evidence of the identity of the action, precluded a defendant 
from pleading the statute of limitations to any amendment the court 
might permit, although the amendment in fact brought in an entirely 
new claim. This contention was emphatically denied,”° as it would place 
in trial courts power to annul the limitation statutes. Black could not be 
made white because some judge saw fit to call it such. The finality of the 
court’s adjudication was held to be applicable only when the object of 
the original and amended claim was the same. But this left a problem how 
it was to be determined when the object was the same, and attempts at 
its solution brought out varied concepts of a cause of action, although 
that term was not used in the statute. 

In a suit on a fire insurance policy, after the running of the contract 
period of limitations, and over the objection of defendant, the trial court 
permitted an amendment of the declaration substituting parties plaintiff. 
Affirming this holding, the supreme court said: 

Had some new claim or cause of action been introduced into the suit by the amend- 


ment, against which the statute of limitations had run . . . . the position of appellant 
would be clearly right.” 


The opinion as a whole shows unmistakably that the court was trying 
to carry out the thought of the statute that the action should be sus- 
tained for the claim intended to be brought without letting in any new 
* Italics added. 
7 Fish v. Farwell, 160 Ill. 236, 249, 43 N.E. 367, 371 (1896); Thomas v. Fame Ins. Co., 108 
Ill. 91, 100 (1883); Chicago City Ry. Co. v. Cooney, 196 Ill. 466, 469, 63 N.E. 1029, 1030 


(1902); Mackey v. Northern Milling Co., 210 Ill. 115, 121, 71 N.E. 448, 450 (1904); Heffron 
v. Roch. German Ins. Co., 220 Ill. 514, 518-19, 77 N.E. 262, 263-64 (1906). 


™ Thomas v. Fame Ins. Co., 108 Ill. 91, 100 (1883). 
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claim. “Claim” and “cause of action’ were used synonymously by the 
court, and the two statements, original and amended, were considered as 
reflections or evidence of the same thing. Emphasis was placed on the 
thing reflected rather than upon the reflecting devices. This emphasis 
seems to have shifted in subsequent cases although they have cited this 
precedent. 
In Fish v. Farwell,” a declaration consisting of the common counts only 
as filed within the limitation period. After the running of the statute, 
amended counts were filed declaring upon the breach of an executory 
contract, and to them defendant pleaded the statute of limitations. To 
plaintiff’s argument that the allowance of the amendment by the trial 
court conclusively determined the identity of the causes of action in the 
declaration and amended counts, the court replied: 
Counsel for appellants evidently ignore the distinction between the identity of the 
action and the identity of the cause of action (citing Thomas v. Fame Ins. Co., 108 Ill. 
There is a radical difference between the Massachusetts statute and that 
of this state. The statute of that State provides that the adjudication of the court 
allowing the amendment shall be conclusive evidence of the identity of the cause of 
action whereas our statute is that such adjudication shall be conclusive evidence of 
the identity of the action. The fact that this State borrowed the statute from Massa- 
chusetts and used identical language found in it, except that the word “action” was 
substituted for the words “cause of action’’ affords strong proof that the change was 
purposely made, in order to carry out a fixed legislative intent. The marked distinction 
that exists between the word “suit,’”’ “cause,’”’ or “action,” and the words “cause of 


action” is sharply presented in Koon v. Nichols, 85 Ill. 155, where a different statute 
from that here involved was under consideration.” 


The court held that the “causes of action’ set out in the additional 
counts were substantially different from the “causes of action” upon 
which the original declaration was based. Under the common counts the 
claim of necessity would be upon an executed contract, whereas the 
amended counts presented a claim upon an executory contract, but it 
does not follow that the same contract may not have been involved, and 
that liability may not have been based upon substantially the same 
operative facts, though different theories of liability were involved. 
Theoretically, an express contract and an implied one created different 
duties and different liabilities, but anyone familiar with the fictions em- 
ployed in connection with the common counts knows how shadowy the 
line may become between executed and executory contracts. Suppose, for 
example, after part performance by plaintiff, a defendant wrongfully 
prevents further performance. The express contract is executory, and if 


7 160 Ill. 236, 43 N.E. 367 (1896). 73 Id. at 240. 
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relied on must be pleaded specially. But the plaintiff may recover the 
value of what he has done for defendant under the common counts, by 
rescinding the express contract. Except in legal theory it is impossible 
to distinguish the unexecuted express contract from the executed implied 
contract. The latter is a recognized legal fiction to escape the necessity 
of special pleading. In Fish v. Farwell evidence taken showed there was 
but one claim, arising out of a contract to manufacture samples from 
which defendant was to buy and a refusal of defendant to buy after 
plaintiff manufactured approved samples, but the court refused to con- 
sider the evidence, determining lack of identity by an examination of the 
pleadings only.7* The court criticized plaintiff for confusing the concepts 
“identity of cause of action” and “identity of claim,” and then itself pro- 
ceeded to confuse them by making its decision turn upon the statement 
of different ‘‘causes of action,”’ an immaterial issue under the court’s own 
premise. 

Fish v. Farwell purports to follow Thomas v. Fame Insurance Company 
but the approach is different. In the Thomas case the original and amend- 
ed pleadings were brought into focus, and a single intended action was 
seen. In the Fish case the court either looked first through the original 
pleading and then through the amended one, or looked through both at 
the same time without having them in focus, and two intended actions 
were seen. Naturally, when there is no attempt to see if the pleadings 
will focus, each will establish its own boundary of what is seen and thus 
we get what are called different causes of action. As there is no attempt 
to ascertain the true facts, the formal statements taking their place, we 
find that Phillips’ general concept of a cause of action is here being used to 
produce artificial results. The decision injects into the statute on amend- 
ments an element not there mentioned, namely some concept of a cause 
of action which the court could not keep constant because it did not be- 
long there. After the Fish case we find the Illinois courts often inquiring 
whether an amendment introduces a new cause of action, instead of 
inquiring whether a new action is brought. Within the limitation period | 
they seem to have little difficulty in getting the pleadings in focus, but } 
if the amended pleading is filed after the limitation’ period the range of 
focus is lost. 

This is particularly noticeable when the court is dealing with amend- 
ments of declarations which fail to state a cause of action. As we have 
noticed before, a judgment sustaining a demurrer on the ground that no 
cause of action is stated in modern times almost always is accompanied 

™ Approving this course, Heffron v. Roch. German Ins. Co., 220 Ill. 514, 520 (1906). 
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with a leave to amend. It makes no difference how deficient the declara- 
tion may be, whether the deficiency consist in vagueness of description 
of a vital element or whether it consist in a complete omission of it, 
amendments within the limitation period are almost a matter of course. 
The cause of action stated for the first time in the amendment is not 
looked upon as a new and different cause of action from that attempted to 
be set up in the original declaration, although a cause and a no-cause can 
never be the same thing, and although the statute on amendments is 
construed not to permit a new “‘cause of action’’ to be stated. The cause 
of action, for the purpose at hand, is not found in the pleadings, except 
as they reflect what lies behind them. Imperfections in the reflecting in- 
struments are disregarded, however glaring they may be. The court is 
interested only in good faith in carrying out an original purpose. But 
make the same kind of an amendment after the limitation period, and 
instantly you get a new concept of a cause of action, with a tendency to 
see double. The ‘“‘no-cause of action” of the original declaration attaches 
not only to the statement but to what lies beyond, and they become one. 
Regardless of what may be the actual situation, common law pleading 
tests are applied. If the declaration would be held deficient upon a motion 
in arrest of judgment as well as upon a demurrer, there simply is no cause 
of action. The confusion of “cause of action” with “action” then leads 
to the conclusion that no action has been started, for an action based on 
nothing is no action. It follows that the amended declaration which states 
a cause of action for the first time states a new cause of action, and hence 
starts a new action, which is barred by the statute of limitations.’ 

The supreme court admits that the above reasoning is not necessitated 
by the statute of limitations, but is the result of rules of common law 
pleading. In a case in the Municipal Court of Chicago, where informal 
statements of claim have replaced declarations, it was held that the 
decisions on amendments of common law pleadings after the running of 
the statute of limitations had no application, and that the court would 
look behind the form and defects of the statements, treating them merely 
as reflective instruments.” Apparently the assumption is made that in 
dealing with common law pleadings a cause of action must be tested by 

78 Eylenfeldt v. Ill. Steel Co., 165 Ill. 185, 189, 46 N.E. 266, 267 (1897); I. C. R. R. Co. v. 
Campbell, 170 Ill. 163, 166, 49 N.E. 314, 315 (1897); Doyle v. City of Sycamore, 193 Ill. 501, 
505, 61 N.E. 1117, 1119 (1901); Mackey v. Northern Milling Co., 210 Ill. 115, 121, 71 N.E. 


448, 450 (1904); Bahr v. National Safe Dep. Co., 234 Ill. 101, 103, 84 N.E. 717, 718 (1908); 


Walters v. City of Ottawa, 240 Ill. 259, 264, 88 N.E. 651, 653 (1909); Prouty v. City of Chi- 
cago, 250 Ill. 222, 226, 95 N.E. 147, 149 (1911). 


% Enberg v. City of Chicago, 271 Ill. 404, 409-11, 111 N.E. 14, 116 (1916). 
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common law pleading rules, and that these rules give only the test of the 
demurrer and the motion in arrest of judgment. The court fails to see 
that there may be other common law pleading tests, and that different 
problems in that system have required different tests. 

The different tests applied to a declaration upon demurrer and on a 
motion in arrest of judgment, and the assigned reasons for them, are well 
known. When issues are yet to be formed the plaintiff must not only 
tender an issue on every essential element of liability but he must state 
the issuable facts in a clear and unambiguous manner. If he fails to do the 
latter the construction is against him, for the demurrer is a device for 
compelling clear statements. If the defendant does not see fit to demur 
but takes issue upon an obscure form of statement, it is presumed that 
he saw through the obscurity. It is also presumed that the trial judge 
saw through it and submitted the proper issues to the jury. After verdict 
the presumptions are in favor of the pleading and a motion to arrest the 
judgment will be denied. If, however, the declaration entirely omits a 
vital element and fails to tender an issue upon it in any form, obscurely or 
otherwise, there is no presumption that an issue was formed on it or that 
it was tried, and a motion to arrest the judgment is granted. In both of 
these tests the court looks only at the elements set out in the declaration, 
for it is concerned only with the formation and trial of issues. The prob- 
lem of ascertaining the true nature of plaintiff’s claim, except as it is pre- 
sented and tried, is not before the court. 

But the demurrer-motion in arrest tests of a cause of action have led to 
a nice distinction in determining whether the statute of limitations bars a 
liability set up in an amended declaration. It is said that if an original 
declaration touches upon all the elements of a liability, however vaguely, 
and although it would be bad upon a general demurrer, it is merely a 
defective statement of a good cause of action which will be corrected by a 
clarifying amendment, and the amendment relates back to the time of 
filing the original.””7 If, however, the original declaration, although per- 
fectly clear in all other respects, omits a single vital element so that an 
issue is not tendered upon it, it is not a defective statement of a good 
cause of action but the statement of a defective cause of action, and a 
defective cause of action cannot be converted into a good cause of action 
after the running of the statute of limitations.” Both types of pleadings 

77 Walters v. City of Ottawa, 240 Ill. 259, 264, 88 N.E. 651, 653 (1909); Mackey v. Northern 
Milling Co., 210 Ill. 115, 121, 71 N.E. 448, 450 (1904); Davis v. St. Paul Coal Co., 286 Ill. 


64, 66, 121 N.E. 181 (1918); Lee v. Republic Steel Co., 241 Ill. 372, 378, 89 N.E. 655, 656 
(1909). 


78 See notes 75, 77 supra. 
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present defective statements which may be treated differently for pur- 
poses of demurrer and motion in arrest of judgment, but it is difficult 
to see how these differences shed any light whatever on the character of 
the action intended to be brought. In the opinions making these dis- 
tinctions the courts seem to have lost perspective. 

Presumably for some purpose, and probably for the purpose of obtain- 
ing a more satisfactory application of the amendment statute than the 
courts had given it, the Illinois legislature in 1929 added the following 
paragraph to it: 

Any amendment to any pleading shall be held to relate back to the date of the filing 
of the original pleading so amended, and the cause of action or defense set up in the 
amended pleading shall not be barred by laches, or lapse of time under any statute 
prescribing or limiting the time within which an action may be brought or right as- 
serted, if the time prescribed or limited had not expired when the original pleading 
was filed, and if it shall appear from the original and amended pleading that the cause 
of action asserted, or the defense interposed in the amended pleading grew out of the 
same transaction or occurrence, and is substantially the same as set up in the original 
pleading, even though the original pleading was defective in that it failed to allege 
the performance of some act or the existence of some fact, or some other matter or 
matters, which are necessary conditions precedent to the right of recovery or defense 
asserted when such conditions precedent have in fact been performed.” 


Following this amendment a case arose*® under the wrongful death 
statute in which the original declaration set up facts which, strictly con- 
strued, showed plaintiff’s intestate to have been guilty of contributory 
negligence. The statute, construed as a statute of limited liability, re- 
quired an action for wrongful death to be brought within one year after 
the death. After the expiration of a year following death the declaration 
was amended to allege that plaintiff’s intestate was in the exercise of due 
care. The supreme court, citing the decisions before 1929, held that this 
amendment would not relate back under the amendment of 1929 and that 
a new cause of action had been stated, which was the equivalent of start- 
ing an action after the expiration of the year permitted by the statute. 
The court pointed out, however, that in this case there was not a mere 
omission of a vital element in the original declaration but an affirmative 
allegation showing no liability, a distinction which was evidently made 
to avoid the language of the amendment: “even though the original 
pleading was defective in that it failed to allege the performance of some 
act, etc.” A construction which confines the meaning of a statute to an 
“even though” clause seems questionable. The illustration was probably 


79 Cahill’s Ill. Rev. Stats. 1929, c. 110, § 39. 
8 Day v. Talcott, 361 Ill. 437, 198 N.E. 339 (1935). 
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aimed at a larger class of cases than that to which it was confined by this 
decision, but the court could not see that a cause of action stated in an 
amendment after the limitation period was “substantially the same” 
as a no-cause of action stated in the original declaration, even with the 
illustrations of identity given in the amendment. This was due, of course, 
to a concept of a cause of action as something in the pleading rather than 
something which lies behind the pleading, confusing the evidence with 
the thing evidenced. 

The statute on amendments was further changed by the Civil Practice 
Act of 1933. That amendment® continues the paragraph added in 1929, 
but makes an important alteration in the original paragraph, authoriz- 
ing a change by amendment of the “‘cause of action” instead of in the 
“form of action,” as formerly. But as this change in the cause of action is 
qualified by the provision that it is to enable a plaintiff to sustain the 
claim for which it was intended to be brought, it is evident that it will 
not permit the introduction of an entirely new claim. This limitation 
gives the “‘cause of action” a particular meaning for the purposes of the 
statute on amendments of pleadings. It is not the “claim,” but a descrip- 
tion of the claim. As there are two descriptions, one in the original and 
one in the amended pleading, there are two causes of action, assuming 
each statement contains all the elements of a liability. If either statement 
is deficient there may be but one cause of action. But for the purpose of 
determining whether an amendment will relate back to the time of the 
filing of the original, the second paragraph of the statute requires the 
court to look through both pleadings to ascertain whether behind them 
lies a common transaction or occurrence, which is to be distinguished from 
the cause of action. The fact that the newer form of the statute is a part 
of a new system of pleading created by the Civil Practice Act offers some 
hope of escape from the traditional mode of reading “cause of action” 
into the statutes of limitations as a substitute for ‘‘actions.” 


CONCLUSION 


There has been no attempt in the foregoing discussion to exhaust the 
situations in which the term “cause of action” is used, nor to give a 
complete treatment of the use of the term in any one situation. Instead 
my purpose has been to discuss a few of the uses with sufficient complete- 
ness to show the futility of attempting a single comprehensive definition 
or description which will meet all problems. Although it might be desir- 
able to limit the use of this term to one meaning, creating a new termi- 


* Til. St. Bar Stats. 1935, c. 110, § 174; Ill. Civ. Prac. Act Ann. 1936, § 46. 
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nology to take care of the other usages, there is no general authority by 
which this can be done, and courts are reluctant to adopt a new termi- 
nology of their own volition. A better course would seem to be to classify 
the uses, attempting to bring into the foreground the nature of the prob- 
lem in each class, and its relation to problems in other classes, so as to 
question the advisability of extending a use in one situation to another 
unless the problems are similar in kind. With such a process courts are 
familiar, and it may not be so difficult to obtain its more general adoption 
when the courts once realize that there are different meanings. 

Even by such a process it may not be possible to obtain a universal 
meaning for a cause of action within a single class but the probabilities 
of approximating it are more favorable the narrower the lines are drawn. 
Differences of opinion as to policy there will be, but when attention is 
focused upon a problem and the need for a consistent policy there will be 
less vacillation and fumbling around. If language is construed with 
reference to policies, instead of shaping policies to meet preconceived 
meanings of language, and if in choosing a policy for one procedural 
situation care is exercised to maintain perspective on other situations 
and the policies they may invoke, the cause of action may not be so elu- 
sive. Until their values are disproved old policies, as revealed in the 
precedents, should not lightly be cast aside but there must be discrimina- 
tion in reading the precedents. In a desire to be up-to-date and forward 
looking we must not forget to be practical. In determining the character 
and scope of a cause of action for a particular situation our pragmatism 
should not be so ephemeral as to leave us only to speculation to ascertain 
where we are going. The problem of legislative draftsmen is not dissimi- 

lar from that of courts. They, too, should recognize that there is no 
‘ single meaning for the term “cause of action,” and should indicate a 
particular meaning for each situation dealt with instead of shifting the 
burden of interpretation to the courts. 
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NOTES 


USE OF STOCK DIVIDENDS TO AVOID UNDISTRIBUTED 
EARNINGS SURTAX 


Unless the Supreme Court overrules or modifies its decision in Eisner v. 
Macomber' there is considerable likelihood that corporations will be unable to 
make any extensive use of stock dividends as a means of avoiding the undis- 
tributed earnings surtax. Since Congress enacted the provisions for the surtax 
in the Income Tax Act of 1936,? a number of corporations have adopted some 
means of avoiding liability for a large tax while retaining the earnings in the 
business. It seems generally acknowledged that the only available means of 
avoiding the tax are the following: (1) payment of a cash dividend; (2) pay- 
ment of a cash dividend, accompanied by an offering of the corporation’s stock 
at a price equal to the amount of the dividend;‘ (3) payment of a cash dividend 
to owners of part-paid stock, accompanied by a call for the same amount as a 


* 252 U.S. 189 (1920). 

2 Sec. 14, 49 Stat. 1655 (1936); 26 U.S.C.A. § 13a (1936). Hereafter this will be referred to 
as the Act; and all section references will be to this act unless otherwise noted. 

3 The Act provides a dividends-paid credit equal to the amount of dividends paid, § 27. 
This credit reduces the amount of the undistributed net income, which is the amount on which 
the surtax is levied. 

4 The Supreme Court justices were in agreement in the Eisner case that a cash dividend is 
taxable, regardless of the use which is subsequently made of it. The point has since been 
tacitly accepted. 


git 
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payment on the stock; (4) declaration of a dividend to be paid in cash or in 
stock of the corporation, at the recipient’s option;® (5) payment of dividends 
in stock of the corporation or in stock rights under circumstances which make 
the dividend taxable in the hands of the recipient.’ Of these, one of the most 
widely discussed and undoubtedly the simplest to employ if actually available 
is the payment of taxable stock dividends. The extensive payment of cash 
dividends involves too much depletion of cash reserves to suit the purposes of 
many corporations. Yet the alternatives which involve optional receipt of 
cash or stock are inconvenient devices. The amounts of stock to be taken re- 
main indeterminate for some period, which may require expensive underwriting 
to insure an adequate cash reserve; and in order to avoid this difficulty by in- 
ducing most of the shareholders to accept stock in lieu of cash it may be neces- 
sary to make the stock offering extremely attractive.’ Consequently, if the 
expedient of taxable stock dividends were practically available many corpora- 
tions would undoubtedly make an extensive use of it. Up to the present time 
most corporations have adopted one of the other four means, possibly out of 
distrust of an untried device. However, some corporations did issue stock 
dividends before the close of the 1936 taxable year; and since commentators 
have continued to discuss the possibility of a wide practical use of this method 
of shifting the tax burden, it may be useful to consider some of the difficulties 
which stand in the way of its employment by most corporations as they are at 
present capitalized. These are difficulties which, in the case of those corpora- 
tions which have issued stock dividends, may give rise to litigation after the 
1936 taxes have been assessed. 

It seems obvious to most observers that the availability in practice of the 
stock dividend method of avoiding surtax liability depends in large part upon 
the possibility of issuing taxable dividends to common stockholders. In the 
case of corporations which can avoid the surtax through payment of dividends 
to their preferred stockholders, no difficulties are apparent. The decision in 
Koshland v. Helvering®® and the provision for a dividends-paid credit on all 
taxable stock dividends issued solve the problem adequately. Yet it is signifi- 


5 This device is of little application in the United States, since very few corporations make 
use of part-paid stock. The practice is more common in England. 

6 This is taxable under § 115f (2). 

7 A dividends-paid credit equal to the market value of the shares or rights distributed is 


provided in § 27 (e). For a general discussion of these devices, see Graham, The Undistributed 
Profits Tax and the Investor, 46 Yale L.J. 1 (1936). 


® A further difficulty appears in the fact that an unduly attractive option may be held not 
a bona fide option but a pure stock dividend which is non-taxable. See note 27 infra. 

9 See note 11 infra. 

© 298 U.S. 441 (1936). Dividends on non-participating preferred stock paid in common 
stock were held to constitute income to the stockholders for the reason that the dividend stock 


represented a new interest in the corporation, different from the interest represented by the 
preferred holdings. 
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cant that no extensive use of stock dividends on preferred stock took place 
near the close of the 1936 tax period, and that nearly all corporations which 
issued stock dividends for the express purpose of avoiding the tax issued pre- 
ferred stock to their common stockholders." The chief reasons for this fact are 
rather apparent. It seems clear that any method, to be practicable, must create 
a dividends-paid credit nearly equal to the total taxable net income of the cor- 
poration. Yet non-participating preferred stock cannot absorb a large propor- 
tion of the net earnings of most going concerns; since it is limited in dividends 
to a fixed amount and no more, and this amount seldom equals the whole of 
the corporation’s earnings for the year. Consequently, unless the corporation 
is capitalized largely on preferred stock and makes only a moderate return on 
its capital, or unless its earnings are so small that its net income is barely more 
than enough to pay the preferred dividends, the dividends paid to the preferred 
shareholders will not adequately handle the surtax problem. Where participat- 
ing preferred stock is outstanding, this difficulty may be less acute; but this 
type of stock is not in extensive use, and in the few cases in which this type of 
stock is outstanding there are two obstacles: (1) the dividend on participating 
preferred may not be taxable; and (2) the common stockholders must be given 
dividends along with the preferred in the “distribution” of the entire net 
income. As a practical matter, therefore, it seems that unless a taxable stock 
dividend on common stock is available most corporations must use some other 
method of shifting their tax burden. 

While it is fairly clear that any stock dividend issued to a non-participating 
preferred shareholder will be taxable under the reasoning of the Koshland case, 
discussed infra, it appears to most writers that stock dividends on the common 
stock will not be taxable except in the case in which a corporation having both 
preferred and common stock outstanding pays a dividend in preferred. This 
opinion is based upon an examination of the leading stock dividend cases. It 
has long been held that common stock issued as a dividend on common stock 
is not taxable as income.’ The certificates owned by a common stockholder 
have been held to represent a certain undivided proportionate interest in the 
enterprise as a whole, and not an interest in the corporate assets.'* Conse- 

" For example, action declaring dividends in preferred stock was taken by the Caterpillar 
Tractor Co. and the Chesapeake & Ohio Railway. See Comm. & Fin. Chron. 2201, 2360, 2669 
(1936). On October 21, 1936, the Greyhound Corporation of Chicago voted a dividend on the 
common stock payable in preferred on December 21 to stock of record December 1o, calling 


at the same time for redemption on January 1, 1937, of all outstanding preferred stock. 
Chicago Daily News, October 21, 1936. 

™ See the discussion of this type of stock at p. 321 infra. 

*3 Eisner v. Macomber, 252 U.S. 189 (1920). 

4 According to Mr. Justice Pitney in the Eisner case, 252 U.S. 189, 208, the common 
shareholder’s certificate shows that he or his assignors have contributed capital to the enter- 
prise and that he is entitled: (1) to have the property of the company devoted to the attain- 
ment of the common objects; (2) to an interest in the enterprise proportionate to his capital; 
(3) to vote at stockholders’ meetings; (4) to receive a proportionate share of dividends when 
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quently when more common stock is issued to the stockholder in proportion to 
his original holdings he still has exactly the same proportionate interest in the 
whole enterprise as he had before the dividend; his new and old certificates 
together represent neither more nor less rights than the original certificates. 
Yet it has also been held that a dividend on non-participating preferred stock 
paid in common stock is taxable.’ Here the stockholder in efiect obtains a new 
set of rights in the corporate enterprise, apart from those which he previously 
had, and in addition to them.” While his gain is quite evidently not at the 
expense of the corporation but at the expense of the common stockholders— 
since the dividend reduces the proportionate interests of all common stock- 
holders but separates nothing from the corporate assets—yet the test of income 
is gain to the stockholder and not loss to the corporation."? Consequently the 
newly acquired set of rights, which in no sense conflicts with or dilutes any 
previous rights which the stockholder had, may reasonably be treated in the 
same manner as any other newly acquired property having a market value. 
For similar reasons it seems clear that a dividend on non-participating pre- 
ferred paid in preferred constitutes taxable income.** On the other hand there 
is authority for the opinion that preferred stock issued as a dividend on com- 
mon stock, where only common was previously outstanding, is not taxable 
income to the common stockholder.*® The common stockholder receiving pre- 
ferred shares does seem to get some new interest: the right to precede the com- 


declared; (5) to receive a proportionate share of the assets on dissolution. Short of liquidation 
or dividend declarations, the stockholder has no right to withdraw any part of the capital or 
profits of the enterprise; his interest pertains not to any part of the assets but to the entire 
business. 


*s Koshland v. Helvering, 298 U.S. 441 (1936). 


© As a preferred shareholder, the stockholder was entitled (1) to receive a fixed amount per 
share in dividends each year, and to have the dividends accumulate until paid; (2) to receive 
a fixed amount out of the assets of the corporation on liquidation. After the dividend he still 
has exactly the same rights, and in addition the right to vote at meetings, to receive a certain 
proportion of all dividends declared to the common stockholders, and to receive a certain 
proportion of the assets available on liquidation to the common stockholders. 


*7 This is evidently the import of the two tests of income suggested in the Eisner case. The 
first is the severance of something from the assets of the corporation for the separate use of the 
shareholder; the second is a change in the proportionate interest of the shareholder in the 
corporate enterprise. The one is based on a loss to the corporation and a corresponding gain 
to the stockholder; the other on gain to the shareholder regardless of the effect upon the cor- 
poration itself. 


*8 A preferred dividend paid on non-participating preferred stock will always carry an addi- 
tional set of independent rights having some value. These additional rights would become 
valueless to the shareholder only if in the event of a future liquidation the amount of assets 
available for distribution was not more than the total amount of the preference of the pre- 
ferred stock outstanding before the dividend. 


#9 Commissioner v. Brown, 69 F. (2d) 602 (C.C.A. 7th 1934), cert. denied, 293 U.S. 570 
(1934); Horrman v. Commissioner, 34 B.T.A. —, Dec. 9500 (C.C.H.), Oct. 21, 1936. But ¢. 
Regulations 94, art. 115-7 (1936). 
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mon stockholders in sharing both dividends and assets. Yet all these advan- 
tages are over himself as a common stockholder. There exists no other class of 
stockholders at whose expense the common stockholders can possibly have 
gained; and since the corporation has not assumed any additional obligation to 
its stockholders, the entire “gain” has been at the expense of the stockholders 
themselves. The likelihood of serious dispute on any of these types of dividends 
is not great; so that in practice the disputes, if any, will probably center upon 
the payment of preferred stock to the common stockholders of a corporation 
having stock of both kinds outstanding. Disputes over the taxability of a divi- 
dend in common on participating preferred stock are less likely; because the 
objections available in the preferred-on-common situation apply with somewhat 
less force, and because the type of stock is uncommon. 

The preferred-on-common dividend assumes practical importance not only 
because it is the one type of dividend on common stock which gives the recipient 
some semblance of a new interest, but also because most corporations do have 
both preferred and common stock outstanding. The preferred-on-common 
dividend would be one of the most advantageous to such corporations. It is 
usually true that where the management holds most of the common stock, pre- 
ferred stock is rather widely distributed to the public. If the earnings are large 
the management must either distribute common to the preferred, which will 
dilute its own interests; or it must distribute preferred and offset the creation 
of additional preferences ahead of its common by issuing preferred to itself. 
On the other hand, if it is the common which is widely held, it will be necessary 
to distribute a preferred-on-common dividend in order to obtain a sufficient 
dividends-paid credit by the stock dividend method. Consequently it seems 
that the possibility of a widespread use of taxable stock dividends to avoid sur- 
tax liability depends very largely upon the possibility of issuing preferred stock 
as a taxable dividend to the common stockholders. There are serious obstacles, 
however, to a conclusion that such a dividend constitutes taxable income. 

If the function of this note were to predict what the Supreme Court would 
in fact do if the case were presented, we should have to take account of the 
fact that the Treasury Department,”° the Board of Tax appeals,” and most 
commentators are of the opinion that the preferred-on-common dividend is 
taxable income;” and we should have to consider the probability that the 
Court would yield to the expediency of allowing corporations to avoid the sur- 


2° 70 Treas. Dec. no. 7 (Int. Rev. 4674), art. 115-3 example (3) (1936). 

* Annie M. Pfeiffer, B.T.A. Dec. 9444-F (C.C.H. Memo.), June 27, 1936; H. C. Gowran, 
32 B.T.A. 820 (1935); Jas. H. Torrens, 31 B.T.A. 787 (1934); Daisy M. Ward, 29 B.T.A. 
1251 (1933). 

™ See, for example, Magill, Taxable Income 47 (1936); Hendricks, The Surtax on Undis- 
tributed Profits of Corporations, 46 Yale L.J. 19, 40 (1936); Peper, Corporate Policy under 
the Surtax on Undistributed Profits, 22 Wash. U. L. Q. 1, 14 (1936); Schulman, Undistributed 
Profits Tax Avoidance after the Koshland Case, 14 Tax Mag. 703, 704 (1936); 50 Harv. L. 
Rev. 332, 334-5 (1936); 85 U. of Pa. L. Rev. 83, 103-04 (1936). 
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tax and of upholding the status quo as established by treasury and board rulings. 
We should also have to take account of the fact that the decision in Eisner ». 
Macomber has been severely criticized, and that if the necessity should arise the 
Court might either overrule that decision or modify its original meaning by 
means of an inconsistent decision distinguishable only ‘on the facts” of the 
case presented. The purpose here, however, is to present an analysis based on 
the assumption that the Eisner case still represents the law. 

An analysis of the concept of income as developed in the federal taxation 
cases seems to indicate not only that the preferred-on-common dividend lacks 
some of the important characteristics of “income” but also that it has some of 
the characteristics of mere capital increase, which has heretofore been dis- 
tinguished from income.** It seems to be accepted in all discussions of income 
that income involves a realization of gain.*4 Partly in reliance on this common 
understanding and partly in reliance on statutes and decided cases, we may 
adopt a scale of types of gains running from what seems the most clearly realized 
to what seems the most clearly unrealized. Accordingly we may list the realized 
gains as follows: (a) cash received outright, as for services rendered; (b) cash 
representing the excess of selling price over cost of property sold; (c) new 
property other than cash, but readily salable for cash, received outright and 
apart from any property previously owned; (d) new property, valuable but not 
readily marketable, received outright and apart from any property previously 
owned; (e) the excess of market value of new property, received in exchange 
for property previously owned, over the cost of the original property.* Beyond 
these are what have been considered unrealized gains: (f) simple increments in 
the market value of property presently owned; (g) simple increments in the 
valuation of property not readily marketable; (h) potential or contingent 
gains, such as the expectancy of gains in the future. 

The previously recognized realized gains on corporate stock holdings include 
only: (1) cash dividends; (2) stock of another corporation received as a divi- 
dend; (3) dividends received in stock of the issuing corporation, but repre- 
senting a new and separate interest in the corporation, without changing the 
rights represented by the former interest; (4) excess value of new stock of a 
different company received in exchange for stock previously held. Thus it has 
been held that cash dividends, whether entirely out of earnings or partially in 


23 Eisner v. Macomber, 252 U.S. 189, 207 (1920). 


4 Income is a gain derived from capital or labor or both combined; it is not a gain accruing 
to capital; it is not growth or increment of value in the investment; it is gain proceeding from 
the property, severed from the capital; it is gain coming in, being derived, i.e., drawn or re- 
ceived by the recipient for his separate use. Eisner v. Macomber, 252 U.S. 189, 207 (1920). 
See note 14 supra for a statement of the nature of a stockholder’s capital. See, generally, 
Rottschaefer, The Concept of Income in Federal Taxation, 13 Minn. L. Rev. 637 (1929). 


5 See 48 Stat. 703 (1934); 49 Stat. 1678, 1682 (1936); 26 U.S.C.A. §§ 111(b), 112(a), 
113(a) (1936). 
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liquidation,® and even though accompanied by an offer of stock of the cor- 
poration for an amount equal to the amount of the cash dividend,” are taxable 
income. Stock of another company received as a dividend is income, whether 
the stock was held as an investment by the company paying the dividend,” or 
was received by the company in payment for a transfer of part of the assets to 
a new corporation organized for the purpose of carrying on part of the original 
business;?? provided the other company is essentially a different corporation 
from the one paying the dividend.’* A stockholder who receives as a dividend 


* Kentucky Tob. Co. v. Lucas, 5 F. (2d) 723 (D. C. Ky. 1925); Langstaff v. Lucas, 9 F. 
(2d) 691 (D. C. Ky. 1925), aff’d 13 F. (2d) 1022 (C.C.A. 6th 1926), cert. denied, 273 U.S. 721 
(1926). 

*7 This was admitted in Eisner v. Macomber and has not since been questioned; but excep- 
tions are made where the “‘cash dividend”’ could not in reality be used by the stockholder for 
anything but the stock purchase, Dietz v. United States, 6 F. Supp. 944 (W. Va. 1933); or 
where the ‘“‘cash dividend”’ is issued with the understanding that most of the stockholders will 
take stock and they do take stock. Zellerbach v. Commissioner, 2 B.T.A. 1076 (1925). 

8 Peabody v. Eisner, 247 U.S. 347 (1918). 


29 In Rockefeller v. United States, 257 U.S. 176 (1921), a corporation had an undivided 
surplus greater than the value of certain of its properties. It transferred these properties to a 
new corporation organized in the same state to carry on part of the business, and received in 
exchange the capital stock of the new corporation. This stock was later distributed to the 
stockholders of the original corporation. Held, the new stock represented separate evidence 
of the former interest of the stockholder in the undivided surplus of the corporation and was 
taxable as income. (Here the dividend operated in the same manner as a cash dividend. The 
assets of the corporation were less after the distribution of the stock; the stockholders retained 
their proportionate interest in the corporation; but the market value of their holdings in the 
corporation was less, and in its place they had stock of a new corporation which could be sold 
without destroying their former interest in the original corporation.) 

In United States v. Phellis, 257 U.S. 156 (1921), a corporation transferred all of its assets 
to a new corporation organized in another state, receiving in exchange (1) common stock of 
the new corporation equal to the par value of the common stock of the old, which it held as an 
asset against its outstanding common stock, and (2) common stock of the new corporation 
equal to twice the par value of the old common outstanding, which it distributed to its com- 
mon stockholders as dividends. Held, the new stock represented a separation of the stock- 
holder’s interest in the accumulated earnings, distinct from his original capital interest repre- 
sented by the old common stock, and was taxable as income. The market value of the entire 
holdings of the stockholder was the same before and after the transaction; but the market 
value had previously represented in the aggregate both the original capital interest and the 
interest in accumulated earnings, whereas the transaction separated these interests and made 
each distinguishable from the other. 

3° In Weiss v. Stearn, 265 U.S. 242 (1924), the transaction as interpreted by the Court was 
as follows: The original stockholders sold half their interest ($2,500,000 par value) to an 
incoming stockholder for $7,500,000. The corporation was reorganized in the same state, with 
the same assets, liabilities, and essentially the same charter; so that actually the ‘‘new”’ cor- 
poration was substantially identical with the old. The old stockholders turned in their $2,500,- 
ooo par value stock of the old corporation and received in return $25,000,000 par value of the 
stock of the new corporation. Held, the stock distribution was substantially the distribution 
of a stock dividend, non-taxable; since after that transaction the old stockholder had exactly 
the same proportionate interest in substantially the same corporation as before the exchange. 
He was, of course, taxable on any profit he made from the sale of half his shares. 
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shares of stock which represent a new interest in the same corporation, separate 
and distinct from the former interest, receives new property of value, independ- 
ent of property previously owned, which constitutes taxable income.* Where 
stock formerly held is exchanged for stock of another corporation, the increased 
value of the new stock over the original purchase price of the old is income, 
whether the transaction was a simple trade of stock between parties, or the 
new corporation was a result of the reorganization of the old corporation3s— 
provided the “‘new”’ corporation is not substantially identical with the old.*4 
Stock dividends and exchanges of a form different from those already enu- 
merated have previously been held to constitute unrealized gains, so far as the 
cases have come to the Supreme Court for decision. The inference to be drawn 
from these cases is that income requires the receipt of something new, separate 
from the original capital interest. Thus a stock dividend which represents partly 
the original capital interest and partly a new interest in accumulated but undi- 
vided surplus does not constitute income. In Eisner v. Macomber it was con- 
tended that the new common stock certificates received by a common stock- 
holder measured the extent to which gains accumulated by the corporation had 
enriched the stockholder. However, it was answered by the Court that such 
enrichment would depend upon whether the stockholder had owned his stock 
during the entire period within which the gains represented by the dividend 


3* Koshland v. Helvering, 298 U.S. 441 (1936); Commissioner v. Tillotson, 76 F. (2d) 189 
(C.C.A. 6th 1935); A. M. Clark v. Commissioner, Dec. 9439-H (C.C.H. Memo), May 23, 1936. 


# For example, A buys a share of X stock for $100. Later, when the market value is $300, 
A exchanges this with B for a share of Y stock also worth $300. A is taxable on a gain of $200. 
See 26 U.S.C.A. §§ 111(b), 112(a), 113(a) (1936). 


33 In Cullinan v. Walker, 262 U.S. 134 (1923), a corporation, through trustees, transferred 
all its properties to two new corporations, receiving back all the stock and bonds of the new 
corporations. The trustees retained the bonds and exchanged all the stock for all the stock 
of a new holding company organized in another state; then distributed all the stock and bonds 
in their hands to the original stockholders. The stockholder bought his original 26% interest 
in the old corporation for $26,000; and after the exchange held 26% of the stocks and bonds 
of the new corporations, worth nearly $1,600,000. Held, the difference between the value of 
the new and the cost of the old was income. The stock of the holding company was an interest 
in an essentially different company from the original; the holding company could have sold 
its entire interest in the original enterprise without affecting the rights of its stockholders. 

In Marr v. United States, 268 U.S. 536 (1925), a New Jersey corporation having outstand- 
ing $15,000,000 par value of 7% voting preferred stock and $15,000,000 par value of common 
stock transferred its assets and liabilities to a new Delaware corporation capitalized at $20,- 
000,000 of 6% non-voting preferred and $75,000,000 of common. The preferred of the new 
corporation was exchanged at 1} shares for 1, and the common at 5 shares for 1. Held, the 
new corporation was not substantially identical with the old, but had different powers and 
incidents. The difference between the cost of the old and the market value of the new shares 
constituted income; since the transaction represented an exchange of properties and not a 
retention of the same proportionate interest in the same corporation. 


34 Where the new corporation is substantially identical with the old, there is not an ex- 


change of one set of properties for a different set. Weiss v. Stearn, 265 U.S. 242 (1924); Marr 
v. United States, 268 U.S. 536, 542 (1925). 
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were accumulating; and further that enrichment through increase in the value 
of the capital investment is not income in any proper sense of the word.35 In 
Towne v. Eisner, a similar contention had been answered by the statement that 
if the common stockholder gained any advantage by such a transaction, it was 
not the market value of the certificates received.** Not every new right or 
interest represented in a stock dividend can make the stock dividend income. 
Thus in the case of a common stock dividend on common stock, the payment 
of the dividend is a recognition of the fact that past earnings of the corporation 
have enriched the shareholder; that the enhanced market value of his shares 
has been the reflection of a substantial addition to the corporate assets, rather 
than a mere rise occasioned by extrinsic circumstances. That this is in a real 
sense a gain to the stockholder is indicated by the fact that in the case of 
partnerships the individual partners are taxable on their respective shares of the 
annual earnings, even though those earnings are permanently reinvested in the 
business. Nevertheless, while the stock dividend is a recognition of a gain, the 
new certificate received does not represent a gain separated from the stock- 
holder’s original capital interest. It does represent an increase in the extent of 
his financial interest; but it also represents part of the rights in the corporation 
which were formerly represented by his original shares. The old and new shares 
taken together now represent the legal interest in the corporate entity which was 
formerly represented by the old shares alone. In this respect the common-on- 
common dividend is essentially different from the common-on-preferred; for the 
latter now represents the addition to the shareholder’s financial interest, for- 
merly represented by the accrued dividend, in the form of shares which carry 
a new legal interest in the corporate entity entirely apart from the former 
interest. It seems, therefore, that any dividend which does not adequately 
separate the new interest acquired from the previous capital interest owned 
should not be held to be income to the shareholder unless the Eisner case is to 
a corresponding extent modified. 

Preferred stock received as a dividend on common, where both types are 
already outstanding, lacks several of the attributes of a realized gain and 
retains several attributes held in Towne v. Eisner, Eisner v. Macomber, and 
subsequent cases to characterize capital increase rather than realized gain. 
Thus, except in the case of exchanges of stock, all gains previously held to con- 
stitute income have been in a form which is severable from the original interest 
without impairing the proportionate interest of the shareholder in the assets, 
earnings, and control of the original corporation.’? In the case of an exchange, 
there is an entirely new interest which does not conflict with the old because 
no old interest is retained. On the other hand, all non-severable interests have 


35 252 U.S. 189, 214. 
% 245 U.S. 418, 426 (1918). 


37 See the discussion of the Rockefeller and Phellis cases in note 29 supra; also the Kosh- 
land case, discussed at p. 314 supra, and note to. 
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been held not to constitute income.** This distinction is reasonable in the light 
of what is commonly regarded as a realized gain: for something new, of value 
and independent of other interests, is almost as clearly realized as if it were 
cash; whereas a new interest which is inseparably bound up with an old cannot 
be fully realized by conversion into cash without disturbing the previous inter- 
est. Yet where preferred stock is received as a dividend on common, the new 
and the old certificates taken together represent the old interest plus the chance 
of sharing with the preferred stockholders in dividends and assets if in the future 
the earnings are reduced or assets are depleted.*® The new interest not only 
appears to be contingent, but the new stock received is not severable from the 
old without leaving the stockholder’s rights subordinate to additional prefer- 
ences in dividends and in share of the assets on liquidation.*° Further, in the 
previous cases the new interest or the newly severed interest has been sub- 
stantially equivalent in extent to the market value of the new shares received, 
the value at which the income was fixed; and where the new interest was not 
substantially equivalent in extent to the value of the unit sought to be taxed, 
it has been held that taxation was improper.“ This distinction again seems 
founded on a clear notion of what constitutes a realized gain. However, since 
common stock subject to additional preferences is not ordinarily worth its 
previous value, the effect of a preferred-on-common dividend—even though it 
may increase the total value of the holdings—should be to depress the value 
of the common shares; so that the market value of the new preferred will 
ordinarily be greater than the amount that can be attributed to the new inter- 
ests acquired. The value is due partly to the preference and partly to the trans- 
fer of surplus formerly available for common dividends to the account of the 
new preferred, at the expense of the common stock. 

While it seems clear from the preceding examination that the preferred-on- 
common dividend does not fall within the reasons stated in the Koshland case 
for holding a stock dividend to be income, nevertheless a number of commenta- 
tors have suggested that the slightest change in the stockholder’s interest in the 
corporation is sufficient to take the dividend out of the class controlled by the 


38 Cf. note 24 supra. 


39 If the earnings become less than sufficient to pay the common stockholders an amount 
equal to the preferred dividends, there will be some advantage in holding preferred stock and 
sharing the available dividends with the preferred holders; and similarly, if on dissolution the 
amount left for the common stockholders is less than the share paid to preferred holders, there 
will be advantage in holding some preferred. 


4° It was said by Mr. Justice Brandeis in Marr. v. United States, 268 U.S. 536, 541 (1925), 
that common stock subject to the prior claims of $20,000,000 of 6% preferred is substantially 
different from common stock subject to the prior claims of $15,000,000 of 7% preferred. The 
same argument applies here. An interest is not strictly “‘severable”’ if the result of its sever- 
ance is to leave the original interest less than before. 


# Towne v. Eisner, 245 U.S. 418, 426 (1918). See p. 319 supra. 
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Eisner case and to bring it within the exceptions developed in later cases.” The 
source of this opinion seems to be a quite evidently erroneous interpretation of 
the cases involving exchange of shares on reorganization. The difference be- 
tween Weiss v. Stearn on the one hand, and Cullinan v. Walker and Marr v. 
United States on the other is that in the one case the reorganized corporation 
was held to be substantially identical with the old; so that no real change of 
corporate identity took place, and hence the old stock was not in effect ex- 
changed for stock of another corporation: whereas in the other two cases 
relatively slight changes in the corporate entity were held to make the reor- 
ganized corporation essentially different from the old; so that there was in 
effect an exchange of shares of one corporation for shares of another. The ques- 
tion in these cases was not whether a change in the stockholder’s interest made 
his new stock income, but whether a sufficient change had taken place in the 
old corporation to make the transaction by which old stock was exchanged for 
new an exchange of a set of property interests in one corporation for a set in an 
essentially different corporation. The results to the stockholders followed from 
a change of corporate identity, and not from a slight alteration of their inter- 
ests in the same corporation. The conclusion seems irresistible, therefore, not 
only that authority is lacking for the opinion that a preferred-on-common 
dividend is taxable, but also that the principles stated in well-established de- 
cisions tend to uphold the contrary opinion. 

Of less practical importance, but no less illuminating analytically, is the 
dividend on participating preferred stock paid in common. The principles 
previously stated apply also to this type of dividend; yet some of the elements 
present in the case of common on non-participating preferred are also present 
here. In the usual type of participating preferred stock, the preferred first 
receives its stated share of the dividend being distributed, or of the assets on 
liquidation. Then the common receives a like amount per share; and afterward 
the two types share alike. It can be seen that, unlike the case of preferred-on- 
common, this transaction increases the present book value of the holdings of 
the preferred shareholder receiving the dividend, and also the share in dividend 
distributions.43 The preferred holder has received some new interest: that of a 

# For example, ‘‘A shareholder may be held to have realized income from a corporate dis- 
tribution of stock, if its result is to change his proportionate interest in the corporation or to 


confer upon him different types of rights’’ (citing Marr v. United States, 268 U.S. 536 (1925)) 
(italics added) 50 Harv. L. Rev. 332, 334 (1936). 

A distribution to common shareholders of preferred stock having the same rights as pre- 
ferred already outstanding gives the shareholder something essentially different from the 
equity in the corporation which he already had, within the meaning of the test in the Marr 
case. Hendricks, The Surtax on Undistributed Profits of Corporations, 46 Yale L.J. 19, 40 
(1936). See also Magill, Realization of Income through Corporate Distributions, 36 Col. L. 
Rev. 519, 536-37 (1936). 

43 To illustrate, suppose a corporation having outstanding 1,000 shares of participating pre- 
ferred entitled to $5 per year or one share of common stock, at the option of the directors; 
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common shareholder, entitled to a part of all dividends and assets distributed to 
the common stock. Yet part of this new interest has been acquired at the ex- 
pense of the interests formerly represented by the preferred stock; for the pre- 
ferred must now share all distributions with a larger ciass of common shares. 
Each preferred share now represents a smaller proportionate interest in any 
excess distributions over and above the amount of its preference. Consequently 
this is a case in which the shareholder undoubtedly does receive an increased 
proportionate interest in the corporation; but in which the new interest is only 
partially distinct from the former interest. The new certificate represents 
partly gain secured at the expense of the common shareholders, and partly the 
old interest in excess distributions. It seems impossible to say, consistently with 
the Eisner case, that the new shares of common stock received by the holder of 
participating preferred represent a gain derived from the capital, severed from 
the original capital interest; yet it seems impractical to allow a stockholder to 
escape taxation on a new and valuable property interest merely because it is 
imperfectly dissociated from his original capital. As Mr. Justice Holmes said 
in his dissent in Eisner v. Macomber, the purpose of the Sixteenth Amendment 
was to get rid of nice questions of this kind.‘ 


PROHIBITING REFUNDS OF UNCONSTITUTIONAL TAXES* 


Under the authority of the unconstitutional Agricultural Adjustment Act, 
the Internal Revenue Bureau collected processing taxes of approximately a 
billion dollars.? At the time the act was passed the statutory and common law 
provided for refunds of unconstitutionally-collected taxes regardless of whether 
or not the tax had been shifted to consumers, and there was no general pro- 


and also 10,000 shares of common stock. Suppose that in a given year the earnings are $275,- 
ooo, and that these are distributed in cash. The preferred will receive its $5 per share and 
$20 extra; and the common likewise will receive $25. But suppose that in 5 successive years 
the directors issue the preferred dividends in common stock and make no further distributions. 
Now the same $275,000 will be distributed, $5 per share and $13.75 extra; but the share of 
each preferred shareholder, holding one preferred and 5 common, will be $5 and $107.50 extra. 
The share of the preferred stock has been reduced in the ratio of 25.0 to 18.75; but the share 
of the preferred shareholder has been increased in the ratio of 112.5 to 25.0. The preferred share- 
holder would make a similar gain with respect to share in the assets on dissolution, or book 
value. 
44252 U.S. 189, 220 (1920). 


* For related problems see Field, The Recovery of Illegal and Unconstitutional Taxes, 45 
Harv. L. Rev. sor (1932). 

* 48 Stat. 31 (1933); 7 U.S.C.A. § 601 et seg. (1936), hereafter referred to as the AAA. It 
was held unconstitutional in United States v. Butler, 297 U.S. 1 (1936). 

214 Tax Mag. 108 (1936). 

3 U.S. Rev. Stats. § 3220 (1878); 45 Stat. 996 (1928); 26 U.S.C.A. § 1670(a) (1) (1935). See 
notes 14 and 15 infra. 
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vision in the AAA altering this rule. More than two years later, however, Con- 
gress passed § 21 (d) of the AAA amendment, providing that “No refund... . 
shall be made of .... any tax... . which accrued before, on, or after [the 
date of the amendment] .... unless. . . . it shall be established ... . to the 
satisfaction of the Commissioner of Internal Revenue . . . . that neither the 
claimant nor any person... . under his control . . . . passed on any part of 
such amount ”s Section 21 (d), eliminating numerous existing causes of 
action against the government and its collectors on taxes paid before the 
amendment, will probably be contested before the Supreme Court as uncon- 
stitutional under the due process clause of the Fifth Amendment. 

Except for United States v. Jefferson Electric Mfg. Co.° no Supreme Court cases 
have been found involving a limitation of refunds on taxes paid before the 
limiting statute was passed. In the Jefferson case taxes were paid on the sale 
of automobile parts later held not to be within the terms of the tax law. A 
statute, passed after these payments, forbade refunds unless the tax was not 
shifted, putting the burden of proof on the taxpayer. In suits against both the 
government and its collectors the Supreme Court, speaking through Mr. Justice 
Van Devanter, held the statute constitutional almost without discussion. “If 
the taxpayer has borne the burden of the tax, he readily can show it;... .”? 
In the light of this decision the Court has three courses open to it in the pro- 
cessing tax cases: (1) to distinguish the Jefferson case; (2) to reexamine its 
premises and conclude that they are unsound; or (3) to agree with it and hold 
the amendments of the AAA constitutional. 

The differences between the present cases and the Jefferson case are not 
extensive. There the tax was upon manufactured single items, here upon 
quantities of fungible goods; but this is of no apparent importance. There the 
tax was upon sales by sales unit, here upon an operation by units which bear 
a less obvious relationship to the sales unit; and the processors rely heavily upon 
this difference as increasing the improbability of accurate proof of non-shifting. 
Finally, there the illegal act was merely overassessment by a collector, here 
passage of an unconstitutional act by the Congress; and it may be that the 
Court will wish to encourage thorough collection by the collectors while dis- 
couraging the passage of unconstitutional statutes. These differences, however, 


‘There are provisions for specific limited refunds, as for example, where the processed 
goods were sold for charitable purposes. 48 Stat. 39, 973 (1933); 7 U.S.C.A. § 615 (5) (c) 
(1936); see also §§ 615 (a), 616 (a) (2), 617 (a) of the same title. 

5 49 Stat. 770 (1935); 7 U.S.C.A. § 623 (d) (1936). This section was substantially re-enacted 
in § 902 of title VII of the Revenue Act of 1936. 49 Stat. 1747 (1936); 7 U.S.C.A. § 644 
(1936). Added were rules for presumption of passing-on, discussed later in this note. See note 
25 infra and text. 

5* See Lincoln Mills v. Davis, 15 F. Supp. 257 (Ala. 1936) (statute constitutional); Edwin 
Cigar Co. v. Higgins, 14 F. Supp. 817 (N.Y. 1936) (unconstitutional). 

® 291 U.S. 386 (19384). 

7Id. at 402. 
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while useful as a pretext to avoid an express overruling, would hardly lead to a 
different result if the Court really approves the decision in the Jefferson case. 

In deciding upon the constitutionality of § 21 (d) under the Fifth Amend- 
ment, it is material to consider whether or not the processor has sustained any 
real loss as a result of the assessment under the AAA. For statutes affecting 
existing causes of action as well as for other statutes attacked under the due 
process clause the fundamental constitutional inquiry has been whether or not 
the plaintiff has suffered financial injury. The courts have generally phrased 
their opinions, however, in terms of whether or not a cause of action existed and 
whether the statute interfered with this cause of action itself or merely affected 
the manner of its enforcement. It is said that while a cause of action is a vested 
right, the remedy by which it is enforced is not. Hence if only vested rights are 
property under the due process clause, it must follow that statutes “merely 
affecting the remedy” are constitutional while statutes “impairing the cause of 
action” are not.* As in the numerous other rules of law in which the remedy- 
substance formula is used, the courts have not defined the terms but have relied 
upon common sense and precedent. For example there could be little hesitation 
in holding remedial a statute transferring cases involving small amounts from 
the district court to a small claims court and similarly little in holding sub- 
stantive one abolishing the right to recover small amounts. The latter attempts 
to take something away, the former merely to regulate the method of obtaining 
it. But it is clear that the result aimed at in the latter could be accomplished 
by transferring all such cases to a court sitting in Hawaii or to a local court hav- 
ing very arduous and expensive procedure, though such a statute would in form 
merely regulate the method. In other words the rule suggested, if mechanically 
followed, would lead to contrary results in substantially indistinguishable cases 
because of unimportant differences in the wording of the laws. For this reason 
it has been contended that the rule should be that those statutes which are 
reasonable are constitutional, those unreasonable, not.? The same result could 
be reached by a recognition that remedial bears a special, very restricted mean- 
ing in this group of constitutional cases. In extreme instances the courts have 
usually had little difficulty in invalidating retroactive statutes which were ap- 
parently remedial but which really injured prospective litigants.” 

In Campbell v. Holt'* the United States Supreme Court held constitutional a 

5 “*But there is no such thing as a vested right to a particular remedy.”’ Chief Justice Shaw 


in Commonwealth v. Comm’rs of Hampden, 6 Pick. (Mass.) 501, 508 (1828). See also Standi- 
fer v. Wilson, 93 Tex. 232, 54 S.W. 898 (1900). 

9 See Smith, Retrospective Laws and Vested Rights, 5 Tex. L. Rev. 231, 247-48 (1927), and 
6 Tex. L. Rev. 409 (1928), especially at 424-26; 35 Yale L. J. 478 (1926); 2 Austin, Jurispru- 
dence 856 (sth ed. 1885). 

© Danzer & Co. v. Gulf & S.I.R. Co., 268 U.S. 633 (1925); Chambers v. Gallagher, 177 
Cal. 704, 171 Pac. 931 (1918); see Willard v. Harvey, 24 N.H. 344, 354 (1852). But see Gilbert 
v. Selleck, 93 Conn. 412, 106 Atl. 439 (1919); Orman v. Van Arsdell, 12 N.M. 344, 78 Pac. 48 
(1904). 

™ 115 U.S. 620 (1885). 
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retroactive law increasing the statute of limitations period, which had the effect 
of reviving a cause of action between private parties previously barred. The 
statute was considered remedial. In later cases in various fields the Court, 
speaking through Mr. Justice Brandeis, continued to insist upon a rather 
mechanical remedy-substance formula, and this insistence reached its peak in 
Lynch v. United States." There the Congress, having passed laws providing for 
insurance with the government, passed the Economy Act repealing all of these 
laws. The plaintiff sued as a beneficiary under one of the policies issued, and 
the government pleaded that it had withdrawn its consent to be sued. The 
Court held the Economy Act a “repudiation” of the obligation, hence substan- 
tive and unconstitutional. But the dictum was clear that Congress could con- 
stitutionally have achieved the result desired merely by forbidding all courts 
and administrative officers to hear the claim. This would be remedial because 
there would still be recourse to the legislative body." 

Whether the Court bases its decision on a more or less mechanical applica- 
tion of the remedy-substance formula or inquires primarily into the practical 
effects upon the taxpayers may depend in part upon which of the possible 
remedies is pursued. The causes of action which § 21 (d) is alleged to affect un- 
constitutionally were clearly existing prior to the passage of the amendment to 
the AAA. Processors had two alternative methods of recovering the taxes il- 
legally exacted: (1) sue the United States," or (2) sue the collector in his indi- 
vidual capacity.5 Since the amendment applied to both types of suits, either 
of these actions could now be used to test its constitutionality. But since there 


are no words of repudiation but merely descriptions of proofs to be required by 
the commissioner, it is possible that the amendment would be called “remedial,” 
in an action against the government, irrespective of the damage done the 
processors. For this reason the bulk of the suits have been against the collector 
in the hope that the court might here adopt the rule of reasonableness since the 
dictum in the Lynch case applied only to suits against the government. After a 
judgment has been obtained against a collector of internal revenue, the govern- 


2 292 U.S. 571, 582 (1933). See United States v. Babcock, 250 U.S. 328, 331 (1919); 
Pusey & Jones v. Hanssen, 261 U.S. 491, 497-500 (1922). 


"3 Such recourse is not barred by a repudiation either. It is not a right, but a privilege. 


4 The law in effect when the taxes were collected provided that ‘‘The Commissioner . . . . 
is authorized .... to remit... . all taxes... . illegally assessed ” U.S. Rev. Stat. 
§ 3220 (1878); 14 Stat. 111 (1866); 26 U.S.C.A. § 1670a (1) (1935). This is weak language to be 
construed as giving a “‘right,”’ but a later section clearly provides for court action against the 
government when the Commissioner refuses to allow the claim. U.S. Rev. Stat. § 3226 (1878); 
14 Stat. 152 (1866); 26 U.S.C.A. §§ 1672-73a (1935). 


*s White v. Hopkins, 51 F. (2d) 159 (C.C.A. sth 1931); Holmes, Federal Income Tax 936 
(1922). Section 910 of the 1936 Revenue Act abolishes the liability of the collector in his 
individual capacity for the return of the AAA taxes, but processors continue to sue the col- 
lector and the federal judges ignore the provision. Being clearly substantive in language and 
referring to existent causes of action, it is unconstitutional under the discussion here made un- 
less the Court discards the notion of collector’s individuality. 
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ment becomes, for all practical purposes, the principal debtor. The issuance 
of a “certificate of probable cause” by the trial court operates as a perpetual 
stay of execution against the property of the collector and obligates the Com- 
missioner of Internal Revenue to pay the judgment.” But Mr. Justice Holmes, 
speaking for the Court, has insisted that a suit against a collector is a purely 
personal matter, is not in fact against the government.’’ While this is his- 
torically accurate and the reasons given are not entirely without force, it is hard 
to believe that history and these reasons were the real grounds for the decision. 
In effect the emphasis upon the individuality of the collector seems to spring 
from a desire to protect the taxpayers by avoiding what the dictum in the Lynch 
case sought to establish—the government’s extreme freedom from liability." 
If a suit against a collector is personal, the rule of sovereign’s immunity does not 
apply to it and recovery cannot be foreclosed by congressional action; and 
further, the collector is not really injured because the administration will realize, 
for political if not moral reasons, that it must play square with its collectors. 
It is probable, then, that the Court will not base its decision, in a suit against a 
collector, on nomenclature—“remedial”’ or “substantive” —but may adopt the 
increasingly popular rule of reasonableness. If the proof requirements in ques- 
tion have the effect of depriving processors of refunds which they otherwise 
would and should have received, they are unconstitutional. 

But the necessity for showing that he should have received these refunds may 
well prove fatal to the processor’s case. There is little doubt that he was en- 
titled to a refund under the old law. Doubtful, however, is the policy behind 
such refunds. Though the action for money had and received is a common law 


action, its rules are principally equitable. Recovery is denied unless the unjust 
enrichment complained of was at the financial expense of the complainant. 


6 For a detailed discussion of the legal relationship of the parties after the certificate is 
issued, see Dunnegan v. United States, 17 Ct. Cl. 247 (1881). See also Nixon v. United States, 
18 Ct. Cl. 448 (1883). 


"7 Smietanka v. Indiana Steel Co., 257 U.S. 1 (1921). Four reasons were given for denying 
an action against a collector’s successor in office: (1) ‘‘When the suit is begun, it cannot be 
known with certainty that the judgment will be paid out of the Treasury.”’ This is not forceful 
because the government will protect its collectors and the Commissioner is instructed to re- 
imburse them for judgments collected against them. 45 Stat. 996 (1928); 26 U.S.C.A. § 1670 
(b) (1935). (2) ‘‘A stranger to an unwarranted transaction” (the successor in office) cannot be 
made answerable. (3) A suit against the collector survives his death and can be revived against 
his executrix. Patton v. Brady, 184 U.S. 608 (1901). In the Patton case the contention was 
merely that the action for refund was a tort action and hence that it abated on the death of 
the collector. (4) A ‘collector may be liable for interest.’”” Today the government is also 
liable for interest. 42 Stat. 316 (1921); 28 U.S.C.A. § 284 (1928). 


*8 For the reasons behind such an immunity see United States v. Lee, 106 U.S. 196, 206 
(1882), and Dodge, How To Sue the Government, 8 Marquette L. Rev. 267, 273 (1924). The 
rule, wisely or not, seems to be axiomatic and impregnable. Pelkey v. United States, 71 F. 
(2d) 21, 222 (App. D.C. 1934). Congress, as well as the courts, is aware of the citizen’s dis- 
ability. See remarks of Senator Bankhead, 79 Cong. Rec., pt. 10, 11403 (July 18, 1935). This 
immunity, however, is strictly “‘remedial,’’ as the decision in the Lynch case proves. See note 
12 supra and text. 
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This principle has been carried over to tax refund cases where the nominal 
taxpayer is a conduit for monies paid to him merely to be repaid to the govern- 
ment."® If he did not im fact sustain a loss by the payment he is not “in equity 
and good conscience” entitled to a refund. The government will probably con- 
tend that the Agricultural Adjustment Act was passed on the assumption that 
the processor would not pay the tax but would pass the burden on to his vendee, 
and that in most cases the price of processed goods was indeed increased by 
substantially the amount of the tax.” Hence he is a mere “‘conduit” and has no 
cause for complaint. But while increased price necessarily involves increased 
burden on the consumer, it does not necessarily involve decreased burden on the 
processor. If the price charged was increased, the amount sold must also have 
decreased to some extent, and since the unit profit was not increased, the total 
profits must have decreased in proportion to the drop in sales. How much 
financial burden the processor actually bore in any particular instance is ex- 
tremely difficult if not impossible to ascertain with any precision.” The ability 
to “shift” a tax tends to vary inversely with the degree of monopoly,” the 
elasticity of demand, the difference in efficiency between marginal and average 
producers,’ and to vary directly with the elasticity of supply. Other variables 
which must be taken into account are quality of the product, seasonal and 
secular trends, credit terms and discounts, the general market and the market 
in related industries. Processors argue that since it is impossible to assess 
numerical values to these factors, § 21 (d) set up an impossible condition and 


19 See Richardson Lubricating Co. v. Kinney, 337 Ill. 122, 168 N.E. 886 (1929). Though 
Van Antwerp v. State, 218 N.Y. 422, 113 N.E. 497 (1916), contra, has not been overruled by 
the New York Court of Appeals, it has been criticised and ignored in other jurisdictions. 

20 ** |. . when Congress was considering the subject of processing taxes, it was very well 
understood that such taxes would be passed on to the consumer I assert that the pro- 
cessor who did not pass on the tax on the goods he sold is an incompetent business man 
Senator Murphy in 79 Cong. Rec., pt. 10, 11458 (July 19, 1935). 

2 See E. R. A. Seligman, Shifting and Incidence of Taxation, especially at 338-55 (3d ed. 
1910); Fagan, Tax Shifting and the Laws of Cost, 47 Quart. J. Econ. 680, 691 ff. (1933). 

* Since an increase in variable expense does not change the point of maximum net profit, 
a monopolist, who charges the price which nets him the greatest profit, will not change his 
price because of the imposition of an excise tax, a variable expense. The profit, then, will be 
decreased by exactly the amount of the tax paid. Tobacco processors did not see fit to alter 
their prices upon the passage of the AAA. Business Week, Jan. 18, 1936, p. 7. For a discussion 
of the price policy of the “‘Big Three” cigarette companies see Fortune, December, 1936, 
especially at 158. These are monopolistic in the sense that their sales are not seriously affected 
by price-cutting competition and their prices are set at the point of maximum net profit. 

23 If the same number of units continued to be sold, the price would be raised by the amount 
of the tax since there would be the same marginal producer and his costs would be increased 
by the amount of the tax. But as the price increases, the amount demanded ordinarily de- 
creases, and the marginal producers are eliminated. Being more efficient, the new marginal 
producers do not have to raise their prices by the amount of the tax and will tend to be forced 
by competition not to raise them that much. As the differential in efficiency between succes- 
sive marginal producers increases, the amount of necessary price-change decreases and the 
decrease in profit because of the tax increases. 
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left them to the arbitrary whims of the commissioner.** In amending § 21 (d) 
by § 907 of the Revenue Act of 1936, Congress attempted to avoid this com- 
plaint by establishing presumptions for ascertaining whether or not a processor 
passed on the tax. For instance if the processor can show that his average mar- 
gin of profit per processed unit was lower during the tax period than before and 
after, there is a presumption that he bore the tax to that extent. Otherwise 
there is a contrary presumption. Either of these presumptions is rebuttable, 
presumably by proof of such facts as change in production rate or customary 
seasonal fluctuations. It must be confessed, however, that even with the pre- 
sumptions the inconvenience and expense of proof are very great and yet little 
better than an approximation of the processors’ losses can ever be made. Profit 
rates are affected by so many apparently unrelated and practically unassessable 
factors that a profit change from the tax period to the no-tax period cannot be 
put with any precision upon the cessation of the tax. What numerical value, 
for instance, should be put upon the passage of the soldiers’ bonus bill,” a lag 
in reduction of prices after the invalidation of the tax and consequent customer 
displeasure,” or the drop in general markets because of the demise of the 
AAA? 

Sections 21 (d) and go7, then, do take away causes of action that once existed 
and do injure the processors to some extent. But if the Supreme Court adopts 
the rule of reasonableness, it must find not only that holding the act constitu- 
tional will injure the processors but that holding it unconstitutional will not 
cause greater injury to the public. It is generally conceded that much of the 


tax was shifted.?® Since in most cases the processors’ customers will have no re- 


24 See brief of counsel for petitioner on petition for certiorari in Rickert Rice Mills v. Fonte- 
not (297 U.S. 110 (1936)) 23-30. 

5 49 Stat. 1751 (1936); 7 U.S.C.A. § 649 (1936). 

* *“However, men’s wear markets became very active, when it was ascertained that congress 
would override the veto on the bonus bill.’”’ Woolsley, Cotton Goods Prices Lowered to Elimi- 
nate Processing Tax, Dun & Bradstreet Monthly Review, February 1936, p. 36. 

27 See ibid. 


28 In judgments on the importance of this and similar factors no precision whatever can be 
attained. One measure of the farm market, Sears Roebuck & Co. sales, shows receipts of 
$25,644, 816, in the four weeks ending Jan. 29, 1936, a drop of $22,400,000 from the preceding 
four weeks. The Butler decision, invalidating the AAA, was handed down on Jan. 6, 1936. A 
drop is to be expected after the Christmas season, however, and these sales were 16.1 per cent 
better than those of the corresponding period in 1935. But it was the largest drop since 1930 
($23,500,000), and the drop in the preceding year had been only $16,000,000. And the period 
was, relatively speaking, a boom period. See generally Business Week, Feb. 8, 1936, p. 6. 


29 Even Senator George, opposed as he was to the limitation on refunds, thought the tax 
was shifted. He contended, however, that it was shifted not to the consumer but, in reverse, 
to the producer by a drop in the price paid by the processor for raw materials. 79 Cong. Rec., 
pt. 10, 11449 (July 19, 1935). See also Seligman, of. cit. supra note 21, at 373, 339. Ezekiel 
and Bean, supporting the AAA for the Administration, estimated in 1933 that over 75 per cent 
of the tax on cotton could be shifted. Economic Bases for the Agricultural Adjustment Act 60 
(U.S. Dept. of Agric. 1933), quoted in Richards, Cotton under the Agricultural Adjustment 
Act 101 (Brookings Institution 1934). 
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course even if able to prove that the prices were raised because of the tax,° 
the refunds will prove a windfall to the processors. On the other hand in spite 
of any injury to the processors it cannot be denied that the public also “paid” 
the tax in increased expenditure and decreased consumption. If the refunds were 
enforced, the administration would have to levy new taxes which taxpayers 
would again pay. Favorable to the processor is the argument that an adminis- 
tration will not hesitate overmuch to levy unconstitutional taxes if the money 
collected need not be returned. A rule which encourages a Congress to disre- 
gard the protective clauses of the Constitution is ordinarily to be frowned upon. 
Furthermore the courts will hesitate even less than now to enjoin the collection 
of doubtful taxes if there is an express condition to refunds, thus preventing 
efficient financial administration. Unfavorable, however, is the fact that the 
processing taxes were unconstitutional not of themselves, but merely because 
they were part of the unconstitutional AAA.* Processors injured by the tax 
and not otherwise by the AAA have no more complaint, really, than any other 
taxpayer. And since the government relied upon these taxes in planning its 
budget, enforced refunds would prove an unsettling factor in public and private 
finance. This argument should not be emphasized too much, but it is given some 
force by the popular approval of the New Deal legislative policies manifested 
at the November election. After considering all these elements the Supreme 
Court might reasonably conclude that the principles upon which the Jefferson 


case was decided were sound and are here applicable, and that §§ 21 (d) and 907 
are constitutional. 


% In Heckman & Co. v. Dawes & Son Co., 12 F. (2d) 154 (App. D.C. 1926), the buyer was 
denied recovery because the court refused to admit that the tax was ‘‘paid’’ by anyone except 
him who handed the money over to the government, i.e., the seller. Even Wayne County 
Prod. Co. v. Duffy-Mott Co., 244 N.Y. 351, 155 N.E. 669 (1927), frequently cited as contra 
to the Heckman case, was strictly limited to cases ‘‘where the promise of the buyer is to pay 
a stated price and to put the seller in funds for the payment of a tax besides.” Otherwise ‘‘the 
buyer is without remedy ” Relatively few contracts expressly separated the tax from 
the rest of the price, and it was difficult to do so because the tax was not upon sales by unit 
but upon a manufacturing operation by volume. But see the uniform contract suggested by 
the Millers’ National Federation. 


# United States v. Butler, 297 U.S. 1, 58, 79 (1936). 
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Bankruptcy Reorganization—Right to Set off under § 77 of the Bankruptcy Act— 
[Federal].—The trustee of a railway corporation which had filed a petition under § 77 
of the Bankruptcy Act sued to recover the amount of the railway corporation’s bank 
deposit. The defendant bank attempted to set off bonds of the corporation which it 
owned. Held, since reorganization proceedings themselves do not accelerate un- 
matured obligations the bonds were not mature and the bank was not entitled to set 
off. Set off of unmatured debts will not be allowed unless the debtor is insolvent and 
it appears that liquidation rather than reorganization will ensue. Lowden v. North- 
western Bank and Trust Co., 84 F. (2d) 847 (C.C.A. 8th 1936); certiorari denied, 57 
Sup. Ct. 109 (1936). 

Although no case as yet has held that reorganization proceedings themselves accel- 
erate unmatured debts, the court might easily have found that the bonds were ac- 
celerated. § 77n provides that unless it would be inconsistent with the provisions of 
§ 77, the rights of the creditors shall be the same as if there had been an adjudication 
of bankruptcy on the day when the petition under § 77 was filed. 47 Stat. 1481 (1933); 
11 U.S.C.A. § 205 (1) (1935). The majority rule is that a petition in bankruptcy which 
results in adjudication accelerates unmatured claims. Jn re Portage Rubber Co., 296 F. 
289 (C.C.A. 6th 1924); Central Trust Co. of Ill. v. Chicago Auditorium Ass’n, 240 U.S, 
581 (1916). Similarly, a petition for reorganization might also be held to accelerate 
unmatured debts. The fact that unmatured claims are provable under § 77 would 
render questionable a finding that the application of the bankruptcy rule of accelera- 
tion would be inconsistent with § 77 since the provability of a debt rather than its 
maturity should determine whether it can be set off. 

The more interesting question raised by the court’s opinion is whether § 68 of the 
Bankruptcy Act is inconsistent with the provisions of § 77 and hence inapplicable 
under § 77n. See 47 Stat. 1481 (1933); 11 U.S.C.A. § 205 (1) (1935). The allowance of 
set off may be considered inconsistent with the purpose of § 77 because it will reduce 
the amount of cash at the disposal of the reorganized enterprise and hinder its re- 
rehabilitation. Such a reduction of cash may have a more undesirable effect than the 
reduction of assets caused by the allowance of set off in liquidation proceedings be- 
cause it may defeat not only the interest of creditors in equal distribution, but it may 
also defeat or endanger the interest of the enterpriser and the community in having 
the failing enterprise reorganized. Security interests, however, are protected under 
§ 77 although they indirectly reduce the available cash by reducing the amount of 
property that can be used as security for new loans. Thus, complete disregard of the 
right of set off is hardly justified by the fact that its exercise will reduce the amount of 
cash. Moreover, set off was allowed in equity receivership proceedings out of which 
proceedings under § 77 developed. Central Appalachian Co. v. Buchanan, 90 Fed. 454 
(C.C.A. 6th 1898); Clark, Receivers § 661 (1921). The equity practice in this regard 
might well be followed since it is not clear that it is modified by § 77. 

Perhaps the decision was prompted in part by a comviction that set off as ad- 
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ministered in bankruptcy proceedings is socially undesirable. The chief justification 
of set off would seem to be that the creditor has relied on the debt owed by him as 
security for the debt owing to him. See Hawkins v. Freeman, 2 Eq. Abr. 10, pl. 10 
(1723); cf. Glenn, Liquidation § 544 (1935). But the existence of any reliance is ques- 
tionable and even when it is present, several objections may be advanced against the 
recognition of set off in insolvency proceedings. It is a secret security device not 
easily discoverable by other creditors. When it is resorted to by a bank creditor from 
which a debtor may withdraw his deposits at will, it resembles other security devices 
which have been stricken down on the ground that the debtor has reserved excessive 
domination over the security. Cf. Benedict v. Ratner, 268 U.S. 353 (1925). These 
objections may justify a change in the Bankruptcy Act. In the absence of such a 
change, however, a complete disregard of the right of set off in proceedings under § 77 
is justifiable only as an attempt to whittle away at a bad rule. 

It is possible that the claims of a creditor with a right to set off will not be com- 
pletely disregarded even though the trustee is permitted to collect the debtor’s chose. 
The court may stay the enforcement of liens and mortgages. 47 Stat. 1474, 1481 
(1933), 11 U.S.C.A. § 205(a), 205(j) (1935); Continental Illinois National Bank v. 
Chicago RI. & P. Ry. Co., 294 U.S. 648 (1934). Staying the enforcement of the se- 
curity, however, does not mean that preferential treatment will not be given to the 
secured creditors in the reorganization plan. Similarly, here it is possible to treat the 
debt owed by the creditor as security and to deny set off when the trustee seeks to 
collect the debt and yet, in effect, to allow it by giving the creditor special protection 
in the plan. Such an arrangement would give some recognition to the right of set off 
without reducing the amount of cash immediately available for the use of the re- 
organized enterprise. 


Bills and Notes—lInsanity as Defense to Indorser against Holder in Due Course— 
[Federal].—During a Florida real estate boom, the defendant payee indorsed a note 
to the plaintiff in payment for real estate bought by the defendant and subsequently 
sold by him. When the note became due the maker defaulted and the security had be- 
come worthless. In this action the defendant alleged that he was afflicted with manic- 
depressive insanity, and that at the time of the assignment he was in the manic phase, 
which tended to make his hopes for future profit from the transaction inordinately 
rosy. Held, the defendant can not escape liability. The plaintiff did not know of the 
insanity. The deal was consummated at what was then a fair valuation of the property. 
There were no facts—considering the premises—which should have led the plaintiff to 
question the defendant’s sanity. Beale v. Gibaud, 15 F. Supp. 1020 (N.Y. 1936). 

The decision that an insane person can not avoid liability under a contract, where 
restoration of the status quo is impossible, unless the bargain was unfair or the other 
party acted in bad faith or with knowledge or notice represents in this case a successful 
reconciliation between two conflicting policies: the one, that of protecting a holder in 
due course of commercial paper; the other, that of protecting an insane contractor. 
These two policies have had an independent development and have frequently been in 
conflict. The present resolution of the conflict gives as much protection as possible to 
the holder in due course without depriving the insane assignor of any necessary safe- 
guard. 
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The policy of protecting the holder in due course is a result of the incorporation of 
established mercantile customs into the common law. At common law it was originally 
considered bad policy to permit assignment of a chose in action because of the possi- 
bilities of fraud upon the obligor. The law merchant governing the transfer of notes 
and bills of exchange was consequently refused the recognition it was accorded by the 
continental law. Co. Litt. 214a; Daniel, Negotiable Instruments §1 (7th ed. 1933). 
Since the adoption of the doctrine of negotiability the original position of the holder 
has been so far changed in England that unless the defendant can show knowledge of 
the insanity on the part of the person dealing with him the defense is ineffective. Jm- 
perial Loan Co., Ltd. v. Stone, [1892] 1 Q.B. 590. 

The contract policy of protecting the insane contractor is a result of successive mod- 
ifications of the original entirely contrary common law doctrine that an insane con- 
tractor could not stultify himself: that he was estopped to set up his own incapacity as 
a defense. Beverly’s Case, 4 Coke 123b (1603); Thompson v. Leach, 3 Mod. Rep. 301 
(1689); Yates v. Bowen, 3 Strange 1104 (1739). The relation of the indorser and indorsee 
of a note is that of a contract to pay the note at maturity if the maker defaults; so that 
the indorsee’s claim should be subject to the same defenses that are available in any 
other contract action. Bigelow, Bills, Notes and Checks § 295 (3d ed. 1920). Modifica- 
tions of the status of the insane contractor continued until some courts held insanity 
at the time of the contract to be a perfect defense unless the contract was ratified after 
the defendant regained his sanity. Musselman v. Cravens, 47 Ind. 1 (1874). It was 
held that unless the contractor was able to comprehend his own act there was not the 
requisite assent to make a binding contract. Gore v. Gibson, 13 M. & W. 623, 625 
(1845); Brown, Can the Insane Contract?, 11 Can. Bar Rev. 600 (1933). In the United 
States the protection of the insane was held a higher obligation of the courts than the 
protection of holders of commercial paper, however innocent they might be. Dickerson 
v. Davis, 111 Ind. 433, 12 N.E. 145 (1887). 

The law in its later development in the United States has continued to afford protec- 
tion to the insane contractor; but conflicts with the interest of the holder in due course 
have been reduced to a minimum by the requirement of either (1) restoration of the 
status quo, or (2) proof of (a) bad faith or knowledge or notice of the insanity, or (b) 
unfairness in the bargain. Molton v. Camroux, 2 Exch. 487 (1848); Mutual Life Ins. 
Co. v. Hunt, 79 N.Y. 541 (1880); Ronan v. Bluhm, 173 Ill. 277, 50 N.E. 694 (1898); 
Eldredge v. Palmer, 185 Ill. 618, 57 N.E. 770 (1900); 1 Williston, Contracts § 254 (rev. 
ed. 1936). When an insane person makes a fair agreement with a person who deals in 
good faith, a loss arising from the transaction cannot be said to have been caused by 
the infirmity, inasmuch as the loss would have occurred even if the insanity had not 
existed. However, the modern rule does not deprive the insane person of any essential 
protection. When the person with whom he deals knowingly takes advantage of his 
weakness, no claim is enforceable against him. Westerfield v. Jackson, 41 Hun. (N.Y.) 
645 (1886); Peter v. Englert, 118 N.J. Eq. 456, 180 Atl. 228 (1935). 

The principles applicable to the defense of insanity in contract fit nicely with pres- 
ent notions of negotiability. When sued on his liability as indorser upon default of the 
maker, the insane person is liable if his indorsee acted in good faith and a fair bargain 
was consummated. Merchants National Bank v. Coyle, 143 Minn. 440, 174 N.W. 309 
(1919). He is not liable if his indorsee acted fraudulently or if there was no considera- 
tion. Peter v. Englert, 118 N.J.Eq. 456, 180 Atl. 228 (1935); Shipman Banking Co. 2. 
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Douglas, 206 Ill. App. 586 (1917). In the absence of bad faith or lack of consideration, 
the insane person must accompany his rescission with a restitution of the status quo. 
Neale v. Sterling, 4 P. (2d) 250 (Cal. App. 1931). But see Smith v. Thornhill, 12 S.W. 
(2d) 625 (Tex. Civ. App. 1928) (to be entitled to return of consideration, party must 
show that insane person still has it or that it was spent for necessaries). See 32 Col. L. 
Rev. 504, 506 ff. (1932). Thus the holder in due course is safe except where the indorsee 
of the insane person acted in bad faith; and this result seems justified. It might be 
argued that the holder in due course could not enforce a forged note against the ap- 
parent maker, and that the act of obtaining a note from an insane person is somewhat 
more like forgery than like ordinary fraud upon a normal person. But where there is 
no proof of bad faith apart from lack of consideration, this analogy is not available; 
and the chief justification is the superior claim of the insane person to protection. In 
England, however, the latter claim of the lunatic is not recognized. All that is neces- 
sary to the enforcement of an executory contract is that the person who dealt with the 
insane person was ignorant of the insanity at the time of the transaction. York Glass 
Co. v. Jubb, 134 L.T.R. 36 (1926); 25 Col. L. Rev. 230 (1925); Brown, Can the Insane 
Contract?, rr Can. Bar Rev. 617 ff. (1933). To take away the protection of the in- 
sane to that extent too closely approaches the earlier /aissez-faire attitude, however; 
and the balance reached by the American courts seems far preferable. The present 
case illustrates the effectiveness with which unwarranted insanity defenses can be 
avoided under the present rule. 


Constitutional Law—Securities Exchange Act of 1934—Control of Stock Manipula- 
tion on National Exchanges—[Federal].—The defendants, Torr & Co., held an option 
for the purchase, at approximately the market price, of 47,700 shares of a certain stock 
listed on the New York Curb Exchange, a registered national securities exchange. 
Torr & Co. then hired the co-defendant brokers in New York and in other financial 
centers of the country to recommend this stock to their customers, such purchases not 
necessarily to be made from Torr & Co. These brokers were to be paid a compensation 
considerably higher than the ordinary Exchange commission rates. In recommending 
this stock, these brokers made no fraudulent statements but did fail to mention to their 
customers the source and nature of their compensation. Partly because of these trans- 
actions, trading in this stock increased tremendously and the market price rose suffi- 
ciently to make it profitable for Torr & Co. to begin to exercise their option and to dis- 
pose of these shares. The Securities & Exchange Commission then sought two injunc- 
tions: one against Torr & Co. to restrain their dealings with the recommending brokers 
under § ga (2) of the Securities Exchange Act of 1934; the other against the recom- 
mending brokers to restrain their recommendations to their customers under § 17a of 
the Securities Act of 1933. Section 9a provides: “It shall be unlawful for any person, 
directly or indirectly, by the use of the mails or any means or instrumentality of inter- 
state commerce, or of any facility of any national securities exchange 
effect, alone or with one or more other persons, a series of transactions in any security 
registered on a national securities exchange creating actual or apparent active trading 
in such security or raising or depressing the price of such security, for the purpose of 
inducing the purchase or sale of such security by others.’”’ 48 Stat. 889 (1934); 15 
U.S.C.A. § 78i (1936). Section 17a provides: “It shall be unlawful for any person in 
the sale of any securities by the use of any means or instruments of transportation or 
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communication in interstate commerce or by the use of the mails, directly or indirectly 
. ... (2) to obtain money or property by means of . . . . any omission to state a ma- 
terial fact necessary in order to make the statements made, in the light of the circum- 
stances under which they were made, not misleading ....’’ 48 Stat. 84 (1933); 
15 U.S.C.A. § 77q (1936). The facts disclosed the use of the mails, telegraph and rail- 
road in the transactions between Torr & Co. and the recommending brokers. There 
was no showing that the stock was not worth the market price. Held, injunctions grant- 
ed. Torr & Co. have violated the provisions of § 9a; the other brokers have violated 
those of § 17a. Regulation of transactions conducted through the facilities of a national 
securities exchange (§ ga) is a constitutional exercise of congressional power over inter- 
state commerce. Securities & Exchange Commission v. Torr, 15 F. Supp. 315 (N.Y. 
1936). 

Despite the importance of determining the constitutionality of Congress’ attempt 
to regulate the activities of national securities exchanges and the use of their facilities, 
it seems probable that the Supreme Court will not consider this question unless it is 
clearly raised by the facts of the case before the court. See Jones v. Securities & Ex- 
change Commission, 79 F. (2d) 617 (C. C. A. 2d 1935); cf. Jones v. Securities & Ex- 
change Commission, 298 U.S. 1 (1936). Even though the district court in the principal 
case plunged into a discussion of the constitutionality of these provisions, it is ques- 
tionable whether there were in fact violations of the act. 

The injunctions in the principal case were granted to restrain roughly, two classes of 
transactions: (1) those between Torr & Co. and the recommending brokers; (2) those 
between the recommending brokers and their customers. Transactions of the latter 
type may be conducted through several media of communication. The recommenda- 
tion and sale may take place by mail, interstate or intrastate telephone or telegraph, or 
through the facilities of a national securities exchange, i.e., by the use of a stock-ticker 
or by the purchase of the stock on the Exchange floor. Although the means used in the 
principal case are not shown, from the number of New York brokers involved it seems 
a fair inference that many transactions were conducted with local customers by tele- 
phone or by personal contact. And since the object of the scheme in the principal case 
was to increase trading in this stock on the Exchange, it is probable that these brokers 
bought this stock for their customers on the Exchange floor and thus employed the 
most obvious facility of an exchange. Then, if § 17a had provided for such regulation, 
the constitutionality of securities exchange regulation would have been raised. But 
since § 17a does not contain such a provision, the injunction issued against the recom- 
mending brokers seems too broad. An entirely separate provision may be invoked to 
sustain the breadth of this injunction, however, even though the district court disre- 
garded its application. See Brief for the plaintiff, p. 17. Section 9a (4) of the 1934 act 
does provide for the use of facilities of a national securities exchange but its wording 
includes only the “‘making”’ of any false or misleading statement. 48 Stat. 889 (1934); 
15 U.S.C.A. § 78i (1936). It will be necessary, therefore, for the Supreme Court to 
construe the word “making” as including the brokers’ omissions to disclose their com- 
pensation before the constitutionality of securities exchange regulation is raised by 
the transactions between the recommending brokers and their customers. 

If, however, the injunction restraining Torr & Co. from paying commissions to 
these recommending brokers is not dissolved, it is probable that the recommendations 
will cease irrespective of an injunction against these brokers. (The above discussion 
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would then be pertinent only in determining the criminal liability of these particular 
recommending brokers. 48 Stat. 86 (1933); 15 U.S.C.A. § 77t (1936): 48 Stat. 87 
(1933); 15 U.S.C.A. § 77x (1936): 48 Stat. 899 (1934); 15 U.S.C.A. § 78u (1936): 
48 Stat. 904 (1934); 15 U.S.C.A. § 78 ff. (1936).) Thus whether this suit will restrain 
all the transactions involved depends upon the validity of the injunction issued against 
Torr & Co. 

Even assuming the constitutionality of § 9a (2), the broad scope of the injunc- 
tion might be questioned. There was no showing of the means of communication by 
which Torr & Co. made its arrangements with the New York brokers. Effecting of 
these transactions by local telephone, telegraph or even mail would not bring into 
question the validity of that provision of § 9a regulating the use of the facilities of a 
national securities exchange. Nor is it probable that these facilities were used by the 
recommending brokers in their dealings with Torr & Co. On the other hand, Torr & 
Co. obviously did intend that facilities of the exchange would be used in increasing the 
sales of shares of this stock. Thus to “effect a series of transactions’”’ by the use of 
“any facility of any national securities exchange’”’ should be construed as including the 
contemplated transactions of the recommending brokers on the exchange. But if the 
narrow construction of looking only to the dealings between Torr & Co. and the brokers 
were adopted, it would be necessary for the Commission to show either that exchange 
facilities were actually used in these transactions or, as indicated above, that § 9a (4) 
is applicable before the constitutionality of Congress’ regulation of securities exchanges 
is raised. 

Determination that a given activity has a purely local situs does not necessarily 
withdraw this activity from congressional regulation under the interstate commerce 
clause. Thus a federal-law regulating the activities of packers and stockyards em- 
ployees has been sustained on the ground that, although stockyard activities were 
purely local in their nature, these activities had a sufficiently direct effect on the inter- 
state stream of cattle to authorize their regulation under the commerce clause. Stafford 
v. Wallace, 258 U.S. 495 (1922). The same reasoning was applied to sustain the validity 
of the Grain Futures Act regulating the conduct of grain exchanges. Chicago Board of 
Trade v. Olsen, 262 U.S. 1 (1923); cf. Hill v. Wallace, 259 U.S. 44 (1922) (similar act 
invalidated as an unconstitutional exercise of the federal taxing power). The conclu- 
sions in older cases that exchanges are not themselves engaged in interstate commerce 
have been disregarded on the ground that these cases did not disclose the presence of a 
substantial interstate flow of articles of commerce. See Nathan v. Louisiana, 8 How. 
(U.S.) 73 (1850) (state license tax on broker dealing only in foreign bills of exchange 
held not a burden on interstate commerce); Hopkins v. United States, 171 U.S. 578 
(1898) (livestock exchange held not engaged in interstate commerce so as to be subject 
to the provisions of the Sherman Act); Ware & Leland v. Mobile County, 209 U.S. 405 
(1908) (affirmative showing of no interstate transportation of goods); cf. Moore v. N.Y. 
Cotton Exchange, 270 U.S. 593 (1926) (no showing that the exchange dealings neces- 
sarily resulted in interstate transportation of cotton). Thus it seems clear that to 
uphold the regulation of manipulations on securities exchanges, the court must find 
(a) that securities are articles of commerce, and (b) that such manipulation imposes 
an unreasonable burden on the interstate flow of these articles. 

Although the Supreme Court has never expressly passed upon whether or not se- 
curities are articles of commerce, it is generally assumed that securities do comply with 
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the court’s definition of such commodities. Lippman, The Securities Exchange Act of 
1934 and the Commerce Clause, 69 U. S. L. Rev. 18, 26 (1935). In upholding a state 
Blue Sky law the Court did ask a series of unanswered questions in such a way as to 
imply that securities are articles of commerce. Hail v. Geiger-Jones, 242 U.S. 539 
(1917). Furthermore, district court cases which invalidated other Blue Sky laws prac- 
tically assumed that the status of securities as commercial commodities was unques- 
tionable. See Alabama Transp. Co. v. Doyle, 210 Fed. 173 (D. C. Mich. 1914); Compton 
v. Allen, 216 Fed. 537 (D. C. Iowa 1914); Bracey v. Darst, 218 Fed. 482 (D. C. W. Va. 
1914). On the other hand, insurance contracts are not articles of commerce and their 
analogy to securities has been pressed. See Paul v. Virginia, 8 Wall. (U.S.) 168 (1868); 
N.Y. L. Ins. Co. v. Deer Lodge, 231 U.S. 495 (1913). But the rule as to insurance con- 
tracts is in such general disrepute that the non-contingent nature of stock ownership 
as well as the volume of trade in such stocks may well be considered grounds for dis- 
tinction. See Isaacs, The Securities Act and The Constitution, 43 Yale L. J. 218, 223 
(1933). 

The necessity of finding (1) an interstate flow of commercial commodities and (2) 
that this flow is affected by exchange dealings has already been indicated. These are 
questions of fact and the district court judge answered them by (1) invoking the 
familiar presumption of constitutionality (see 31 Col. L. Rev. 1136 (1931)); (2) ac- 
cepting the findings of Congress as controlling in the absence of proof to the contrary. 
15 F. Supp. 315, 319-20. These findings disclosed not only the amount of money in- 
vested in securities and the volume of the securities business, but also that, in 1929, 
77% of these transactions were cash dealings. Sen. Rep. on Stock Exchange Practices, 
73d Cong., 2d session, no. 1455. Since transfers of title require actual delivery of stock 
certificates (Uniform Stock Transfer Act § 1 (adopted in 25 states); 2 Cook, Corpora- 
tions § 373 et. seg. (7th ed. 1913); see Hatch v. Reardon, 204 U.S. 152, 161 (1907)), and 
since the maintenance by New York brokers of 1028 offices in 343 cities indicates that 
stock certificates probably continually pass through such offices, these findings were 
properly considered as demonstrating an interstate flow of securities. See Chicago 
Board of Trade v. Olsen, 262 U.S. 1, 37 (1923). It has been argued that, at least in New 
York, most transfers of stock are consummated either in the Exchange building or 
through the local clearing house. Hanna, The Securities Exchange Act of 1934, 23 
Calif. L. Rev. 1, 28 (1934). But unless most of the 45,000 yearly customers keep their 
stock in New York, their certificates must be sent to New York to effectuate the sales 
of these certificates (6 U.L.A. § 1) and these transfers to the sellers’ brokers, being 
continuous, should constitute the necessary interstate flow even though the actual 
sales are made and consummated locally. Similarly, Congress’ findings indicate clearly 
that manipulative transfers on the exchanges have a direct effect upon this interstate 
flow. Sen. Rep. on Stock Exchange Practices, 73d Cong., 2d session, no. 1055. 


Criminal Law—Banks and Banking—Causing False Entries to Be Made upon the 
Books of a National Bank—[Federal].—The defendant national bank teller discovered 
that a package of money was missing from his cage. To cover up the shortage, he 
withheld some of the day’s deposit slips from the bookkeeper by putting them in a 
private box, and placed the rest in a drawer from which the bookkeeper customarily 
took the slips for entry. The bookkeeper thereupon only partially credited the indi- 
vidual accounts of those customers some of whose slips had been withheld, false 





RECENT CASES 337 


balances for these customers thus being entered upon the bank’s books. Since the de- 
fendant withheld deposit slips covering the same amount of money as that missing, 
the bookkeeper did not know that these entries were false. Later the shortage was dis- 
covered and the defendant was indicted for embezzlement and making and “causing 
to be made”’ false entries under a federal statute reading: “Any officer... . or 
employee . . . . of any national banking association . . . . who embezzles .. . . any 
of the moneys... . of such....bank....or who makes .... any false entry 
inany book ....ofsuch.... bank .... with intent .... to deceive any officer 
of such.... bank .... shall be deemed guilty of a misdemeanor ” (Italics 
added.) 40 Stat. 972 (1918); 12 U.S.C.A. § 592 (1936). Conversion of the money not 
being proved, the defendant was acquitted of the embezzlement charge but was con- 
victed of making false entries. On appeal, held, (one judge dissenting), conviction 
reversed and case remanded. Strict construction of this criminal statute requires 
that it be applied only to one who either makes the entries himself or affirmatively 
directs their making. Giles v. United States, 84 F. (2d) 943 (C.C.A. 5th 1936), cert. 
granted, 57 Sup. Ct. 46 (1936). 

Many defendants have been convicted under this statute who have not personally 
made the entries upon which their convictions have rested. The problem, then, is 
whether the acts of the defendant in a particular case have sufficient causal connection 
with the actual making of the entry for the court to hold that the defendant ‘“‘made”’ 
the entry within the meaning of the statute. The court in the principal case admitted 
that a direct order to make such an entry was equivalent to the actual making of such 
entry. 84 F. (2d) 943, 945, 946; see United States v. Allis, 73 Fed. 165 (C.C. Kan. 
1893); United States v. Youtsey, 91 Fed. 864 (C.C. Ky. 1898); United States v. Fish, 24 
Fed. 585 (C.C. N.Y. 1885). The court relied upon two cases in which the defendant 
was acquitted as illustrations that there was no crime unless the defendant at least 
ordered the false entry. United States v. McClarty, 191 Fed. 523 (D.C. Ky. 1911) 
(bank president indicted for false entry by bookkeeper because, without knowing that 
the entry was being made, he “concealed’’ facts which would have enabled the book- 
keeper to correct the error); Booker v. United States, 98 Fed. 291 (D.C. N.D. 1899) 
(bank president signed and verified certain entries knowing them to be false but having 
had no part in the actual making of the entry). The court’s reliance on these cases is 
partially justifiable; but their practical omission of the many cases affirming convic- 
tions where the causal connection was indirect is well open to criticism. As in the 
principal case, the defendant in each of these cases set into motion machinery which 
ordinarily would (and actually did) result in the making of false entries, although the 
defendant issued no orders or exerted no authority over the bookkeeper. Morse v. 
United States, 174 Fed. 539 (C.C.A. 2d 1909), cert. denied, 215 U.S. 605 (1909) (bank 
president had his secretary sign a sham promissory note which was entered in the 
ordinary course of business as a loan outstanding); Hargreaves v. United States, 75 F. 
(2d) 68 (C.C.A. oth 1935), cert. denied, 295 U.S. 759 (1935) (similar situation); 
Billingsley v. United States, 178 Fed. 653 (C.C.A. 8th 1910) (defendant ordered one 
false entry made and others resulted as a matter of routine; defendant held responsible 
for the later entries as separate offenses). The force of these cases as precedents is 
strong when one considers that the bookkeeper in the principal case could be expected 


to (and did) make an incomplete entry by entering only those amounts on the slips 
left for him by the defendant. 
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Previous to this decision, it seems to have been generally assumed that the statu- 
tory provision for “making false entries” included “causing false entries to be made.” 
United States v. Youtsey, 91 Fed. 864, 875 (C.C. Ky. 1898); Morse v. United States, 174 
Fed. 539, 554 (C.C.A. 2d 1909), cert. denied, 215 U.S. 605 (1909); United States v. 
Reece, 280 Fed. 913, 916 (D.C. Idaho 1922); note the indictment in the principal case 
set out above. If the statute had expressly contained these words, the court intimated 
that it probably would have upheld the defendant’s conviction. 84 F. (2d) 943, 946. 
This decision would embody an approach similar to the common law courts’ refusal to 
be misled by indirect causation. See Aldrich v. People, 224 Ill. 622, 79 N.E. 964 (1906) 
(defendant convicted of larceny for exchanging check on his own trunk for one on an- 
other so that the carrier in possession of the trunks delivered the wrong one to the de- 
fendant); Commonwealth v. Barry, 125 Mass. 390 (1878) (same); 1 Wharton, Criminal 
Law § 203 (12th ed. 1932). Unless, therefore, the rule requiring strict construction of a 
criminal statute is conclusive, the decision in the principal case is erroneous. The mak- 
ing of false entries per se was not a crime at common law. The statute involved in the 
principal case was enacted simultaneously with the establishment of the federal re- 
serve system and was intended to prevent misdealings with bank funds. The provision 
for the making of false entries was intended to operate as a double-check on misap- 
propriations: It isa part of the embezzlement section (40 Stat. 972 (1918); 12 U.S.C.A. 
§ 592 (1936)); and most cases involve a misapplication of funds as the basis for the 
false entry. Agnew v. United States, 165 U.S. 36 (1897); United States v. Fish, 24 Fed. 
585 (C.C. N.Y. 1885); and most of the cases cited herein. The technical difficulty of 
proving an embezzlement in the principal case, therefore, would seem to have set the 
stage for a conviction on the false entries charge. 


Domestic Relations—Constitutional Law—Statutory Construction—Validity of Il- 
linois Separate Maintenance Act—(Illinois]|_—The Illinois Separate Maintenance 
Act, passed in 1935, reads, in part, as follows: “Provided there are no living children, 
born of such marriage no person having once received separate maintenance or tempo- 
rary alimony for a period of two years or a fraction thereof shall be entitled to further 
separate maintenance or temporary alimony against the same spouse, except for the 
portion of the two years as remains unexpired. Provided, also, that there are no living 
children . . . . the time during which the husband or wife is living ....apart.... 
under a decree of separate maintenance, shall be for the purpose of divorce regarded 
as desertion by the husband or wife.’? Smith-Hurd’s Ill. Rev. Stat. 1935, c. 68, § 22. 
The plaintiff-wife, who had secured a separate maintenance decree in 1925, petitioned 
for a rule against her husband to show cause why he should not be held in contempt for 
failure to pay support money. The husband, relying on the Separate Maintenance 
Act, filed a complaint for divorce and alleged that he was no longer liable to pay. The 
cases were consolidated, and the lower court discharged the rule as to payment of sup- 
port money and dismissed the divorce complaint for want of equity. Both parties ap- 
pealed. Held, the Separate Maintenance Act is constitutional, creates a new ground 
for divorce and is retroactive (April 24, 1936, not reported). On rehearing, held, the 
Separate Maintenance Act is unconstitutional because (1) it amends the Divorce Act 
without incorporating the amended section in the new act as is required by art. 4, 
§ 13 of the Illinois Constitution; (2) it makes an arbitrary classification which violates 
the due process requirement of § 2 of art. 2, and the prohibition against special laws in 





RECENT CASES 339 


§ 22 of art. 4 of the Illinois Constitution. De Motie v. De Motte, 364 Ul. 421, 4 N.E. 
(2d) 960 (1936). 

The failure of the attempt by the Illinois legislature to limit the right to separate 
maintenance is unfortunate: Separate maintenance has long been arraigned as an in- 
stitution which enables spiteful wives to prevent the remarriage of their husbands and 
which encourages adultery by preserving the marital tie after destroying the recipro- 
cal rights to consortium. See 1 Bishop, Marriage, Divorce, Separation § 68 (1891); 2 
Vernier, American Family Laws § 114 (1932). Invalidation of the Act in the present 
case might easily have been avoided. The formal objection based on non-compliance 
with § 13 of art. 4 of the Illinois Constitution might have been disposed of by re- 
liance on the flexible Illinois rule that additions to statutes or “incidental changes” 
thereof need not incorporate the affected section. See People v. Exton, 298 Ill. 110, 
131 N.E. 275 (1921); Steinhagen v. Trull, 320 Ill. 382, 151 N.E. 250 (1926). But cf. 
Nelson v. Hoffman, 314 Ill. 616, 145 N.E. 688 (1924); Chicago Motor Club v. Kinney, 
329 Ill. 120, 160 N.E. 163 (1928). The unreasonable classification was found only 
after a rather novel excursion into the field of statutory construction. Although 
the second proviso expressly makes living apart under a separate maintenance 
decree equivalent to desertion, the court construed the act as requiring pay- 
ment under a separate maintenance decree for desertion. Then, by the following 
argument the court found an arbitrary classification: Under the act, separate main- 
tenance payments for at least one year are necessary before there are grounds for di- 
vorce. But under the first proviso the aggregate time during which temporary alimony 
and separate maintenance payments may be required is limited to two years. Thus once 
a party has paid temporary alimony for more than one year, a court may not order him 
to make separate maintenance payments for another full year. Consequently, the act 
discriminates against those who have paid temporary alimony for more than a year by 
denying them the power to create grounds for divorce under the act. 

Despite the desirable policy expressed by the Act and the slender legalistic basis 
for the court’s result, the decision will prove valuable if it induces the legislature to 
draft a new act with greater care. The act bristles with ambiguities and potential liti- 
gation. Thus, as construed by the court, payment under a separate maintenance de- 
cree is desertion. Payment for one year would be desertion for one year and, as such, 
would be grounds for absolute divorce under the Divorce Act. Smith-Hurd’s Ill. Rev. 
Stat. 1935, c. 40, § 1. But absolute divorce would prevent payments for two years as 
is contemplated by the first proviso. The same difficulty would obtain if the act were 
read to make living under a decree desertion. Moreover, it is not clear whether the 
plaintiff or the defendant in the separate maintenance action or both may base a com- 
plaint for absolute divorce upon the act. The language of the act as well as the opin- 
ion in the instant case apparently restricts the remedy to the defendant who has made 
payments. But such a construction would often place the plaintiff in an unfortunate 
position: A court would not decree separate maintenance payments for more than two 
years. After the expiration of two years the plaintiff could not obtain further pay- 
ments of any kind unless the defendant either sued for divorce or by his conduct had 
given the plaintiff provable grounds for divorce. 

In framing another statute, the legislature should not only resolve the ambiguities 
of the old Act, but should consider also a revision of its substantive provisions. The 
denial of the new grounds for divorce to all couples with living children has been crit- 
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icized as an unreasonable classification and if re-enacted will probably raise a consti- 
tutional question. See 31 Ill. L. Rev. 267,268 (1936). A classification excluding only 
couples with dependent children from the operation of the divorce provisions would 
be more reasonable since the remarriage made possible by the Act might impair the 
ability of a parent to support the children of his former marriage. Moreover the 
scheme envisaged by the old act is unnecessarily dilatory and cumbersome because 
a two year delay and two distinct judicial proceedings are necessary for absolute 
divorce. The policy against separate maintenance would receive a more logical ex- 
pression by a complete abolition of separate maintenance and a provision making 
existing grounds for separate maintenance grounds for divorce. Although it might be 
suggested that the two year delay would promote reconciliation, experience with in- 
terlocutory decrees does not support this suggestion. See 2 Vernier, American Family 
Laws 152 (1932). The delay, however, may be justified as a prophylactic against 
hasty divorces by couples who may be able to adjust their marital difficulties. 


Labor Law—Strikes—Ineffectiveness of a Strike as Grounds for an Injunction— 
[Massachusetts].—The Park Corporation, an operator of a theater in Boston, made 
an agreement with its employees providing for minimum wages and a closed shop. 
Upon the employer’s violation of the agreement by reducing wages, the employees 
struck. The union maintained pickets who verbally informed passers-by that the 
corporation did not employ union labor. The corporation hired non-union men and 
resumed normal operations. The picketing was suspended for a time, but upon its re- 
sumption the plaintiff, subsidiary of and successor to the Park Corporation, sought an 
injunction against further picketing. From a decree enjoining the strike the de- 
fendants, officers of the union, appeal. Held, affirmed. Picketing, although lawful ab 
initio, will be enjoined when the employer has resumed normal operations and the 
strikers no longer have a genuine hope of success. Hertzig v. Gibbs, 3 N.E. (2d) 831 
(Mass. 1936). 

The decision is in harmony with results reached by the application of the flexible 
Massachusetts rule that union aggression will be enjoined unless it has a direct rela- 
tionship to the welfare of the complaining workers. See Holmes, J., dissenting in 
Vegelahn v. Guniner, 167 Mass. 92, 105, 44 N.E. 1077, 1080 (1896); Plant v. Woods, 
176 Mass. 492, 490, 57 N.E. 1011, 1014 (1900). This rule is merely a particular appli- 
cation of the doctrine that intentional interference with lawful activity must have an 
affirmative justification. In applying this rule, the Massachusetts court has sanctioned 
strikes for higher wages, shorter hours, and better shop conditions for here the work- 
ers’ self-interest is patently direct. See Frankfurter and Greene, The Labor Injunc- 
tion 28 (1930). However, on the ground that the benefits from the aggression were too 
remote, the court has proscribed strikes for a closed shop as well as “peaceful picket- 
ing”’ when there is no strike, i.e., when the enterpriser’s own employees have not quit 
work. See Frankfurter and Greene, The Labor Injunction 28, n. 131 (1930). It is note- 
worthy, however, that in Densten Hair Co. v. United Leather Workers (237 Mass. 199, 
203, 129 N.E. 450, 451 (1921)), cited as authority by the instant court, the precise 
question raised by the instant case was left open. But language in a few federal and 
state cases affords some support to the decision. See Dail Overland Co. v. Willys Over- 
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land, 263 Fed. 171, 190, 192 (D.C. Ohio 1919), approved by Quinlivan v. Dail Overland, 
274 Fed. 56, 65 (C.C.A. 6th 1921), Waitresses’ Union v. Benish Restaurant Co., 6 F. 
(2d) 568 (C.C.A. 8th 1925); West Allis Foundry Co. v. State, 186 Wis. 24, 202 N.W. 302 
(1925). 

The Massachusetts decisions are a result either of an inadequate analysis of the 
needs of organized labor or of a desire to restrict its power. Successful labor activity 
requires organization throughout an entire industry. This view is the basis of recent 
New York decisions extending the scope of permissible union aggression. See Ex- 
change Bakery, Inc. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 (1927); Goldfinger v. Fein- 
tuch, 159 Misc. 806, 288 N.Y.S. 855 (1936) (peaceful picketing designed to inform the 
public that an enterpriser handled non-union product is lawful even in the absence of 
astrike). 143 Nation 753 (Dec. 1936). But the Massachusetts court, disregarding the 
effect of a union aggression upon organized labor throughout the industry involved, 
has inquired whether the direct benefits of union aggression to the workers of a single 
enterprise outweighed the detriment sustained by the enterpriser. Pursuing this in- 
quiry the court in the instant case argued that employee success was so improbable 
that the injury inflicted upon the employer was not justifiable. This argument ignores 
the fact that continued agitation against an employer who has broken an agreement, 
even though ineffectual as against him, will encourage compliance by other em- 
ployers. Since such compliance will increase the power and prestige of organized labor, 
the agitation which induces such compliance has a clear relationship to the welfare of 
employees who must rely on organization as an equalizer of bargaining power. On the 
other hand, the court’s position is, in effect, a promise to the employer that he may 
break his contract without fear of union retaliation if he can assemble a permanent 
personnel and re-establish normal operations. 

The injunction might have been refused on another ground. The whole controversy 
in the instant case arose out of the plaintiff’s breach of contract. Consequently, the 
“clean hands’’ doctrine should have barred him from relief even though the defend- 
ant’s conduct would otherwise have been enjoinable. But see Niles-Bement-Pond Co. 
v. Iron Molders’ Union, 246 Fed. 851 (D.C. Ohio 1917) (employer granted an injunc- 
tion although he had broken the agreement under which strikers had temporarily re- 
turned to work). 

The result of this case bears out the severe criticism levelled against the use of 
labor injunctions in industrial disputes. Frey, The Labor Injunction (1922); De Silver, 
The Injunction—A Weapon of Industrial Power, 114 Nation 89-91 (1922); Fitch, 
Causes of Industrial Unrest 280 ff. (1924). See also the policy declared in § 2 and 
§ 4e of the Norris-La Guardia Act, 47 Stat. 70 (1932); 29 U.S.C.A. §§ 101-15 (1934); 
Norris, Injunctions in Labor Disputes, 16 Marquette L. Rev. 157 (1932). If used with 
discretion the injunction might be a desirable means of social control. Quigg, Func- 
tion of the Law in Disputes between Employers and Employees, 9 A.B.A.J. 795-801 
(1923). But its extension, as in the instant case, to situations in which it can have no 
other effect than to retard the growing strength of the labor union movement, may 
well lead to “a growing distrust of the courts” on the part of labor. Witte, The Govern- 
ment in Labor Disputes 131 (1932). The courts, without departing from their basic 
policy of preserving the present economic system, might consider the possibility that 
the continued provocation of this distrust may cause a disillusioned working class to 
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adopt extra-legal means for the protection of its interests. Foster, The Great Steel 
Strike and Its Lessons 50 ff. (1920). 


Parties— Judicial Control over Executive—Postmaster General as Indispensable 
Party in Suit against Local Postmaster—{Federal].—The Postmaster General, after 
conducting a hearing, held the plaintiff’s business unlawful and issued a “fraud order,” 
directing the defendant, a local postmaster, to stop the plaintiff’s mail. The plaintiff 
sued, without joining the Postmaster General, to restrain enforcement of the fraud 
order. Held, the Postmaster General is an indispensable party. Decree dismissing 
complaint affirmed. National Conference on Legalizing Lotteries v. Goldman, 85 F. (2d) 
66 (C.C.A. 2d 1936). On similar facts the Postmaster General was not considered 
an indispensable party, although dismissal was affirmed for other reasons. Rood ». 
Goodman, 83 F. (2d) 28 (C.C.A. 5th 1936). 

The opposing results in these cases arose out of the conflict between the policy of 
giving easily accessible judicial protection from administrative rulings and the 
established rule that a suit in equity must join all those whose interests will be directly 
affected by the decree. As Judge Hand remarked in the National Conference case, in 
what must be considered a gem of judicial understatement, “. .. . it must be owned 
that the law is not as clear as one might wish.”’ 85 F. (2d) 66, 67. A series of Supreme 
Court decisions have held that in a suit against a subordinate federal officer the su- 
perior must be joined. Warner Valley Stock Co. v. Smith, 165 U.S. 28 (1897) (suit 
against commissioner of land office for issuance of land patents; Secretary of Interior 
held indispensable); Gnerich v. Rutter, 265 U.S. 388 (1924) (suit against prohibition 
director to compel issuance of liquor permits in addition to those granted by Com- 
missioner of Internal Revenue; latter held indispensable); Webster v. Fall, 266 U.S. 
507 (1925) (suit against disbursing agent in charge of payments to Indians to compel 
payments against terms of statute alleged to be unconstitutional; Secretary of In- 
terior held indispensable). In a subsequent case it was summarily held, through Mr. 
Justice Holmes, that “there is no question’’ that the superior officer is not indispen- 
sable. Colorado v. Toll, 268 U.S. 228, 230 (1925) (suit by a state against a national 
park superintendent to enjoin enforcement of federal regulations allegedly inconsistent 
with the state’s rights; Director of National Parks not joined). In the meantime num- 
bers of cases were decided, although the superior officers were not joined, without any 
discussion of the problem. See, e.g., American School of Magnetic Healing v. McAn- 
nulty, 187 U.S. 94 (1902) (suit against local postmaster to enjoin enforcement of fraud 
order without joining Postmaster General; decree dismissing bill reversed); Leach 0. 
Carlile, 258 U.S. 138 (1922) (suit to enjoin enforcement of fraud order; dismissed on 
the merits). 

If an injunction had been granted in the National Conference case extending to the 
local postmaster, his subordinates, and “all those with notice,’’ the Postmaster Gen- 
eral would have been effectually prevented from interfering with the plaintiff’s mail. 
Since he found the plaintiff’s business unlawful and it is his duty to protect the mails 
from unlawful correspondence, he would be under a duty to intervene in the trial or 
to provide the local postmaster with adequate defense. Hence the principal cases are 
not within the policy of Equity Rule 39 which permits proceedings without joinder of 
“proper parties” who are not within the jurisdiction, but envisages only decrees which 
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will not prejudice the absent parties. 33 Sup. Ct. xxix (1912), 28 U.S.C.A. 21, 132-43 
(1928). See California v. Southern Pacific Co., 157 U.S. 229, 256 (1895). Furthermore, 
to require the Postmaster General’s staff to keep track of all suits attacking fraud 
orders brought against local postmasters and to provide adequate defense in these 
suits would be to impose some inconvenience and expense. But this inconvenience is 
not very great; rather it is much less than the inconvenience of defending minor 
officers who are attempting to enforce allegedly unconstitutional laws. See 3 U.S.L.W. 
1237 (Aug. 18, 1936) (2000 suits brought against collectors of AAA processing taxes). 
And the requirement that the Postmaster General be joined would practically destroy 
the right to attack postal rulings in most cases because the suits would have to be 
brought in Washington, D. C., in order to get service on the Postmaster General. 
Wheeler v. Farley, 7 F. Supp. 433 (Cal. 1934). The difficulties of intervention by the 
Postmaster General with a local United States Attorney as counsel are slight com- 
pared with the difficulties and expenses of the citizen, unacquainted with lawyers in 
the District of Columbia, in filing suit and proving his case in Washington. The rea- 
son which Judge Hand reluctantly tendered for his decision, that a subordinate official 
might be unnecessarily bewildered by a “cross-fire’’ of conflicting orders from his 
superior and the courts in his own and other circuits, is admittedly unconvincing. 
The subordinate may obey his superior until a conflicting court order is directed to- 
ward him, and thereafter must obey the court. The only serious practical considera- 
tion for decision in these cases is the desirability of limiting the number of cases in 
which the Postmaster General will have to justify his rulings before a court. Though 
the injury may be slight in most of these cases and the threat of bureaucracy remote, 
it will be best in the long run to preserve a simple and efficient remedy for the citizen 
by discarding the rule applied in the National Conference case, or by passing a venue 
and process statute enabling a plaintiff to join a superior federal officer in any federal 
court and obtain personal service on him in Washington. 


Right of Privacy—Publication of Picture in Newsreel as Trade Purpose—[New 
York].—The plaintiff’s picture, taken while she was exercising in a gymnasium with 
other stout women, appeared in thé defendant’s newsreel. She sued under § 51 of 
the New York Civil Rights Law providing: “Any person whose name, portrait or 
picture is used within this state for advertising purposes or for the purposes of trade 
....May....sue and recover damages for any injuries sustained by reason of such 
use....’’ Cahill’s N. Y. Cons. L. 1930, c. 7, § 51. Held, for the defendant. Publica- 
tion of matters of public interest is not a trade purpose within the meaning of the 
statute. Sweenek v. Pathe News, 16 F. Supp. 746 (N.Y. 1936). 

The New York statute, protecting individuals from invasions of their privacy for 
advertising or trade purposes, has neither flooded the courts with litigation nor given 
them particular difficulty in defining the scope of this protection. Traditional argu- 
ments for and against the recognition of a right of privacy failed to distinguish among 
the types of cases in which protection might be sought within this category. See War- 
ren and Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890); Hadley, The 
Right to Privacy, 3 Northwestern L. Rev. 1 (1894). Common law courts have not 
drawn a distinction between advertising and other cases but have either refused to 
recognize any right of privacy or have extended protection on more general grounds. 
See Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442 (1902) (lack of 
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precedent and fear of burdensome litigation relied upon to deny recovery); Henry ». 
Cherry & Webb, 30 R.I. 13, 73 Atl. 97 (1909) (same broad language and recovery 
refused even though plaintiff’s picture was used for advertising purposes); Atkinson 0. 
Doherty, 121 Mich. 372, 80 N.W. 285 (1899) (plaintiff refused an injunction where 
deceased husband’s name and picture were used to advertise defendant’s product). 
But see Pavesich v. New Eng. L. Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905) (plaintiff 
recovered for unauthorized use of his picture in defendant’s advertisement); Kunz ». 
Allen, 102 Kan. 883, 172 Pac. 532 (1918) (another advertising case in which plaintiff 
recovered) ; Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S.W. 364 (1909) (plaintiff 
recovered for unauthorized use of his name as endorsement of defendant’s product). 
Cf. Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927) (plaintiff recovered for de- 
fendant’s placarding him as a debtor—not an advertising case) ; Jizkovitch v. Whitaker, 
115 La. 479,39 So.499 (1905) (police inspector enjoined from placing innocent plaintiff’s 
picture in rogue’s gallery); Bazemore v. Savannah Hospital, 171 Ga. 257, 155 S.E. 194 
(1930) (plaintiff recovered for publication of picture of his deceased deformed child). 

Probably the most cogent argument against the recognition of any right of privacy 
is that such recognition will endanger the freedom of the press. See Hillman v. Star 
Publishing Co., 64 Wash. 691, 117 Pac. 594 (1911). But this freedom extends only 
to the dissemination of matters of public interest, and the experience of New York 
courts has shown that such matters are easily distinguishable from advertising. See 
Jeffries v. N. Y. Evening Journal, 67 Misc. 570, 124 N.Y.S. 780 (1910); Moser v. Press 
Pub. Co., 59 Misc. 78, 109 N.Y.S. 963 (1908). And these courts have construed the 
phrase “purposes of trade”’ as applying only to the sale or publicatior of matters not of 
public interest. Humiston v. Universal Film Co., 189 App. Div. 4C€7, 178 N.Y.S. 752 
(1919); Colyer v. Fox, 162 App. Div. 297, 146 N.Y.S. 999 (1914); cf. Binns v. Vitagraph 
Co., 210 N.Y. 51, 103 N.E. 1108 (1913); Blumenthal v. Picture Classics, 235 App. Div. 
570, 257 N.Y.S. 800 (1932). On the other hand where the plaintiff’s picture or name 
has been used in a publication for advertising purposes, he has been allowed to recover. 
Martin v. New Metropolitan Fiction, 139 Misc. 290, 248 N.Y.S. 359 (1931); D’Alto- 
monte v. N. Y. Herald, 154 App. Div. 453, 139 N.Y.S. 200 (1913); Eliot v. Jones, 66 
Misc. 95, 120 N.Y.S. 989 (1910). 

Finally, the threat of unduly burdensome litigation has not been borne out. In the 
thirty-three years since the statute was passed, New York courts have been obliged to 
decide some twenty-odd cases. In view of the more clearly-defined need for protection 
of a right of privacy in advertising and trade purpose cases and of its demonstrated 
ease of application, the way for legislative or judicial action in other states seems free 
from the preconceived difficulties of the older cases. 


Torts—Death Statutes—Liability of Telephone Company for Failure in Service— 
[New York].—Unable to obtain a response from the central operator of the defendant 
company, the plaintiff, a subscriber, was delayed in reaching his physician in attend- 
ance upon his sick child. The child died. Alleging that the child would not have died 
it there had been no delay, plaintiff sued under the Decedent Estate Law (Cahill’s 
N.Y. Cons. L. 1930, c. 13, art. 5), which provides that the next of kin of a decedent 
has a cause of action for wrongful death against the one who “would have been liable 
to an action in favor of the decedent by reason thereof if death had not ensued.” 
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(§ 130). Held, (1) the telephone company should not be liable for injuries resulting 
from failure of service since it did not have notice of so indefinite a risk; (2) the Dece- 
dent Estate Law does not provide a remedy, since defendant would not have been 
liable to deceased had she survived, for her injury would have been merely pain and 
distress. No recovery. Emery v. Rochester Telephone Corp., 271 N.Y. 306, 3 N.E. (2d) 
434 (1936). 

There are many legalistic approaches to the problem of a telephone company’s 
liability for failure in service. It might be disputed, for example, whether or not the 
proximate cause of the death was not the failure but only the illness, the failure merely 
obstructing the intervening agencies necessary to the cure as would a flat tire on the 
physician’s automobile. Cf. 46 Yale L. J. 167, 169-70 (1936). It is contended that the 
duty to make connections is a contract duty, and hence that there can be no liability 
unless the company has notice of the specific illness. But the defendant’s failure has 
made it impossible to give such notice. Clay, The Liability of a Telephone Company, 
1 Va. L. Rev. 337, 339 (1914); 46 Yale L. J. 167, 168-69 (1936). In the telegraph cases 
notice of the specific emergency is a prerequisite to liability for delay. Williams ». 
Western Union Tel. Co., 136 N.C. 59; 48 S.E. 559 (1904), annotated in 1 Am. Eng. 
Ann. Cas. 359 (1906). Again, even if the duty is a fort duty, it might be disputed 
whether or not the injury is sufficiently foreseeable to the company’s employees to 
render the company liable. These concepts and others similar are useful in some cases 
because they neatly express the difference between the preceding cases which allowed 
recovery and those which denied it, and because they point out the characteristics 
which must be examined in the facts of any particular case in order to classify it with 
similar cases. In borderline cases like the principal case, however, the concepts are 
not at all useful as tools for decision because, since the facts are borderline, similar 
characteristics can be found in decisions on both sides. Moreover, their use here works 
affirmative mischief because it tends to discourage analysis of competing social ad- 
vantages. 

The best insight into the policy of the telephone cases will be gained by comparison 
with the water company cases, in which no recovery is granted for fire losses resulting 
from inadequate water pressure. Moch Co. v. Rensselaer Water Co., 247 N.Y. 160, 159 
N.E. 896 (1928). The reasons for immunizing the water companies are (1) since fire 
is the only risk and fire insurance is very common among land owners, it is as easy for 
the subscriber to insure as for the company, and there will be double coverage in many 
cases; (2) a single failure might result in enormous liability by the spread of fire. In 
the telephone cases these reasons are inapplicable because (1) the risk is more exten- 
sive than in the water cases, involving at least illness, fire, and burglary, and hence is 
less commonly and less easily insured against by the telephone subscribers; (2) the 
possible recovery from the company for any single failure will normally be slight and 
rigidly limited. Indeed if a single failure should result in widespread losses, approxi- 
mating those in the water cases, recovery might be denied by the same policy, even 
though granted in the usual case. For instance, business losses, especially in a general 
breakdown of telephone service, may reach gigantic proportions. This could be a factor 
in a denial of recovery for business losses. 

There are many arguments of “general social expediency’’ which support the tele- 
phone company’s liability. The telephone is advertised as an emergency instrument, 
and subscribers pay for it and rely on it as such. Recovery from the telephone com- 
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pany would provide an efficient method for distributing losses which may be staggering 
to the individuals upon whom they fall, especially in cases of fire or of death of bread- 
winners. It is hard to believe that the amount of recovery would significantly affect 
the resources of telephone companies or even force them to increase their rates. But 
see 46 Yale L.J. 167, 171-72 (1936). If business losses are held not recoverable, not 
only because the possible recovery might be very large as suggested above, but also 
because financial protection of businesses is usually not as necessary as financial protec- 
tion of individuals and because risk of business loss by delay may be anticipated and 
often avoided or hedged against, the possible liability should be relatively slight. And 
the threat of liability may have a tendency to improve telephone service. On the 
other hand, if liability is imposed, the danger of faked suits is a very real one. See 
Clay, The Liability of a Telephone Company, 1 Va. L. Rev. 337 (1914) (discussing 
many cases). The difficulty of producing enough evidence to avoid a directed verdict 
for the company would be slight, and the likelihood of a favorable verdict from public- 
utility-conscious juries would be a great temptation. If the court in the principal case 
implicitly compared the danger of faked suits with the advantages suggested and 
considered the former more important, its decision should not be criticized. 

That the court considered it extremely undesirable to hold against the telephone 
companies is apparent in its strained construction of the Decedent Estate Law. 
While the words of § 130 taken out of context seem to lead to the construction adopted 
it is clear from the whole act that it was intended to create a new category of liability 
which will reimburse families and dependents for damage sustained by them through 
the loss of the deceased. Cahill’s N.Y. Cons. L. 1930, c. 13, § 132 (fixing measure of 
damages as the injury to the plaintiff); see Littlewood v. Mayor, 89 N.Y. 24 (1882) (al- 
most identical death act). The essential distinction between the cause of action pro- 
vided for and that in favor of the deceased is that the former arises only upon death. 
Since the death is an undoubted injury to the plaintiffs, it is unreasonable to suppose 
that the legislature intended to require injury to the decedent in addition to death. 
Littlewood v. Mayor, 89 N.Y. 24 (1882); Tiffany, Death by Wrongful Act § 65 (2d ed. 
1913). Cf. note on the principal case in 31 Ill. L. Rev. 535 (1936). Statutes which are 
designed to preserve (in contrast to “create’’) causes of action which had already arisen 
before death are known as survival statutes. There the defendants are injured only in 
the sense that the estate is not as large as it would have been if the decreased had re- 
covered for his injury. Confusion of the two types has often been roundly criticized. 
80 U. of Pa. L. Rev. 993 (1932); McCormick, Damages 336 (1935); 5 Sutherland, 
Damages § 1260 (4th ed. by Berryman 1916). 


Trusts—Liability of Trustee to Cestuis for Failure to Share Receipts from Common 
Debtor—{New York].—The plaintiffs were holders of notes issued by a German cor- 
poration pursuant to a trust indenture naming the defendant trustee for the benefit of 
the note-holders. The notes were fully secured by collateral on deposit with the de- 
fendant’s agency in Germany. German moratorium laws prevented payment by the 
corporation of the interest and the principal, and made impossible the removal of the 
collateral to New York. The defendant received a substantial amount of money from 
the corporation in satisfaction of a major portion of an unsecured debt due to the de- 
fendant as a bank. The plaintiffs sued to remove the defendant as trustee and to re- 
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cover damages for this and other alleged breaches of fiduciary obligation. Held, for the 
plaintiff. The defendant was bound to apportion the money so received between the 
noteholders and itself. Starr v. Chase National Bank, N.Y.L.J., 771-72, Sept. 21, 1936 
(N.Y. Sup. Ct.). 

This is the first case in which a trustee has ever been required to share pro rata 
receipts from a common debtor when the debt owed him personally was unsecured 
and the debt owed the trust estate was secured. That a trustee must share the receipts 
where both debts are unsecured has long been settled. Scott v. Ray, 35 Mass. 360 
(1836); Bryant v. Russell, 40 Mass. 508 (1839). Also where both the trustee and the 
cestuis hold bonds secured by the same security under the trust indenture and the 
trustee collects by foreclosure on the security, he likewise must share the proceeds in 
proportion to the amount invested. Knickerbocker Trust Co. v. Penacook Mfg. Co., 100 
Fed. 814 (C.C. N.H. 1900); Continental & Commercial Tr. & Sav. Bank v. New Orleans 
Drainage Co., 278 Fed. 811 (D.C. La. 1922). But see Colonial Trust Co’s. Appeal, 241 
Pa. 554, 88 Atl. 798 (1913) (trustee allowed to prefer his claim when his share in the 
security was for a subsequent loan which enhanced the general value of the debtor 
corporation). The rule requiring apportionment, however, is found only in cases in 
which both debts are unsecured or in which both are secured by the same security. It 
is based on the well-recognized principle of trusts that the trustee must not allow his 
personal interests to conflict with those of the cestuis. 3 Bogert, Trusts and Trustees 
§ 543 (1935); Posner, Liability of the Trustee under the Corporate Indenture, 42 Harv. 
L. Rev. 198, 239 (1928). No other case has been found in which there was any reason 
to require apportionment of a trustee who had an unsecured claim, while the debt 
owed the cestius was secured. It has been held that as long as the security is sufficient 
the trustee has no power to further protect the claim of the cestuis by enjoining the 
pledging of other assets by the debtor. Cent. Trust Co. of New York v. Missouri, 
K. & T. Ry. Co., 247 Fed. 586 (D.C. Mo. 1917). Accordingly the trustee has been al- 
lowed to take some of the free assets of the debtor as collateral on an individual claim, 
and to foreclose upon that collateral before default upon the debt to the trust estate 
without apportionment to the cestuis. Conover v. Guaranty Tr. Co., 88 N.J.Eq. 450, 
102 Atl. 844 (1918), aff’d, 89 N.J.Eq. 584, 106 Atl. 890 (1918). He should, therefore, 
under similar circumstances be able to receive free assets in direct payment of an 
individual claim. Even if a deficiency existed after foreclosure on the trust debt the 
unsecured trustee should not be forced to share with the cestuis to any greater extent 
than that deficiency, because aside from the deficiency the cestuis are fully protected. 

In the present case there was ample collateral existing, but it could not presently 
be realized upon because the German law did not recognize any default and the au- 
thorities would not allow the removal of the collateral to New York. The arguments 
for an unsecured trustee as against secured cestuis, therefore, do not apply with full 
force to this case. Since there is no indication of how nor when the collateral can be 
made available, there seems to be some reason for extending the rule applied to cases 
in which both debts are unsecured to the situation in which the collateral cannot be 
presently realized. 

If, however, the collateral is made available at some other time, a further difficulty 
will be presented in determining the relative rights of the trustee and the cestuis. The 
trustee clearly should be given reimbursement out of the collateral by some equitable 
device, if it is necessary to the payment of the remainder of his claim, because once the 
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collateral is available the reason for requiring apportionment in the first place is de- 
stroyed. If that result can not be reached when the security is finally realized upon, it 
seems that the decision on this point in the present case places an unfair burden on the 
trustee. On the other hand, since a court of equity seems to have sufficient latitude 
of discretion to put the parties in their present position, it ought not to find any real 
difficulty in giving the trustee a proportionate interest in the collateral, as by sub- 
rogating him to some of the rights of the cestuis; or, better, by rendering the original 
decree in conditional form requiring the cestuis to allow the trustee to share ratably 
when the collateral is realized. Especially should this be so, if, as in the principal case, 
the cash received by the trustee was a partial cash payment accepted in full settlement 
of his claim against the debtor. 





BOOK REVIEWS 


Subsidiaries and Affiliated Corporations. By Elvin R. Latty. Chicago: The Founda- 

tion Press, 1936. Pp. xxvii, 220. 

With the rapidly rising tide of problems confronting business men and lawyers 
under the provisions of various recently enacted statutes, federal and state, dealing 
with corporate parents, subsidiaries, affiliates and the all important matter of “con- 
trol,’”’ such a title as “Subsidiaries and Affiliated Corporations,”’ given to a work just 
published, is an immediately arresting one. The Federal Securities Act, the Public 
Utility Holding Company Act, certain sections of the federal revenue laws, the so- 
called affiliated interest provisions now being commonly added to the public utility 
acts of the states, and much other comparatively new legislation have served to make 
us conscious as never before of the subject of intercorporate relations and their legal 
consequences. 

Professor Latty has not, however, primarily set out to supply specific answers to 
specific problems, modern or old, but rather has written, with the object of establishing 
if possible a basis of logical reasoning, a painstaking and intelligently critical analysis 
of a department of the law which in its haphazard development quite defies rationali- 
zation, at least at the hands of the ordinary thinker. The early chapters of the book 
have an almost philosophical tinge in their somewhat discursive consideration of cor- 
porate personality and the entity concept and one can readily agree with the author 
that “Much of the controversial literature on corporate personality is of such quasi- 
theological flavor that it is of very little use to the lawyer who is faced with a practical 
problem.” 

But soon enough, perhaps, we encounter the realities in the timely discussion of such 
matters as the extension of the receivership or bankruptcy of a parent corporation to 
the administration of the business and property of a subsidiary; the possibility of ob- 
taining jurisdiction over a foreign parent through a domestic subsidiary; the extent 
to which a subsidiary may be used for the purpose of enabling the parent to avoid con- 
tractual obligations or statutory mandates; and other questions arising under particu- 
lar statutes of limited application. Of practical value also is the chapter, “The Owner 
as His Own Creditor,” in which is considered the problem of intercorporate claims, 
particularly the question as to the extent to which and under what circumstances 
claims of the parent against its subsidiary should be subordinated to the claims of out- 
side creditors. 

The central and dominant theme of the book, consistently adhered to, is the sub- 
ject of liability, both contract and tort, and the effectiveness of incorporation as a 
means of limiting liability under varying circumstances. In fact, the special matters 
above referred to as being of particular interest to the practicing lawyer are treated not 
as of independent importance but merely as authoritative or unauthoritative “lia- 
bility-precedents,” as the case may be. In the parent-subsidiary or sub-subsidiary re- 
lationship the author characterizes the liability problem by the rather expressive 
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phrase, “intercorporate vicarious liability.’ With considerable skill Professor Latty 
weaves his way through the maze of decisions where under certain facts the courts 
scrupulously respect the corporate “entity’’ and refuse to “pierce the corporate veil’’ 
and where, sometimes under different facts but often under like facts, they elect dis- 
dainfully to “disregard the corporate fiction’ and to see the corporation as a sheer 
“device,”’ “agency”’ or “instrumentality’’ created for the futile purpose of escaping 
personal liability. 

It seems true, as said at the opening of the concluding chapter, that ‘‘nearly all of 
the discussion heretofore could just as well have been directed to individual stock- 
holders as to parent corporations.’’ This last chapter, however, entitled “‘Limitations 
upon Limited Liability,’”’ goes directly to the vital question whether in certain situa- 
tions there may not be a point beyond which an individual, once having limited his 
liability through incorporation, may not go in further limiting his liability by caus- 
ing the corporation to form subsidiaries for the conduct of separate departments of the 
business enterprise. It is suggested that the cases allowing the creditor of the sub- 
sidiary recovery against the parent or intermediate subsidiaries are simply giving legal 
recognition to what may be an economic fact, namely, that the whole corporate family 
constitutes a single economic unit and that there is no justification for “denying to an 
injured claimant of an insolvent subsidiary recovery against a parent corporation 
which is itself, inter alia, an instrument for limiting the liability of its own stockhold- 
ers.’’ Assuming that the single enterprise theory is a tenable one for legal purposes, 
the difficulty of its application, it is pointed out, lies in the inability of the economists 
themselves to give us a formula for determining what does and does not constitute a 
single business unit. This concluding chapter is especially well and interestingly writ- 
ten. It is unreservedly commended to those who may not be disposed to read the book 
in its entirety. 

Professor Latty writes easily and at times with a real literary flourish. The book is 
readable and in no sense is it a bare reference text. There is an excellent collection of 
cases. Professor A. A. Berle, Jr. has written a foreword in his usual brilliant style. 


Epwarp M. BuLLarp* 
*Member of the Illinois bar. 


Capital Surplus and Corporate Net Worth. By Raymond P. Marple. New York: 

The Ronald Press Company, 1936. Pp. viii, 201, $3.00. 

This little book should be read throughout by every corporation lawyer. It is an 
exceptionally clear discussion of the group of legal-accounting problems with which 
the lawyer is today most frequently concerned. The chapter headings include Legal 
Capital, Capital Stock Premiums, No-par Value Stock, Treasury Stock, Reduction of 
Legal Capital, Revaluation Surplus, Charges against Capital Surplus, Losses and 
Asset Write-downs, and Capital Surplus and a Declining Price Level. 

The author is a certified public accountant and is head of the research and service 
department of the National Association of Cost Accountants. His work has almost 
none of the qualities which have made many accounting books of limited usefulness to 
lawyers. Too frequently accountants deal cavalierly with troublesome statutes and 
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decisions as merely illustrating indefensible accounting notions. With Mr. Marple, 
however, the first duty of the accountant is to master the applicable rules of law and 
present the financial data in such a form that their legal significance may be under- 
stood. Only then may he insist that the statements should also present additional in- 
formation in order that creditors and investors may not be misled. Like most ac- 
countants, the author decries statutes which do not require the maintenance of “‘in- 
vested capital,’’—which permit directors to fix an arbitrary, if not nominal, “legal 
capital””—but this has not kept him from presenting a more accurate and readable dis- 
cussion of the effect of typical modern statutes than may be found in the strictly legal 
literature. 

Particularly able is the discussion of treasury stock and the effect of the purchase of 
such stock upon surplus in jurisdictions where, by statute or application of the “trust 
fund’’ theory, such purchases may be made only “out of’’ surplus.? Only recently has it 
been recognized by either accountants or lawyers that in many, at least, of these juris- 
dictions the purchase of treasury shares has the effect of freezing, or rendering unavail- 
able for dividends or further share purchases, a portion of the surplus equal to the cost 
of the treasury shares. In most states, when the treasury shares are formally cancelled, 
the frozen surplus is freed to the extent of the reduction of legal capital effected by the 
cancellation and, if the shares are resold, surplus is freed to the extent of the proceeds. 
In California earned surplus is permanently reduced by the purchase of treasury shares 
and is not replaced upon cancellation or resale? Referring to the California act, the 
author says, “It is difficult to see how the purchase and resale of treasury shares can 
convert earned surplus into capital surplus. But accountants do not make laws.’’3 The 
provisions that thus puzzle Mr. Marple represent an original effort upon the part of the 
draftsmen of the California act to put a real check upon share purchases—to make it 
impossible by successive transactions to use earned surplus as a “revolving fund” with 
which to support the market in the corporation’s shares.‘ 

The practice of charging losses against capital or paid-in surplus while the corpora- 
tion has an earned surplus is justly and effectively condemned,5 although in this con- 
nection reference might well have been made to the opinion of the Illinois Attorney 
General that this practice is authorized by § 60a of the Illinois Business Corporation 
Act.6 The soundness of this opinion is open to serious question.’ 

Exception might be taken to the sketchy treatment of the rights of shareholders of 
different classes,’ as well as to the unqualified statement that the donation to the cor- 


'C. ¢. 
? Cal. Civ. Code §§ 342, 342b (supp. 1933). 
3P. 76. 


‘See Ballantine, California Corporation Laws § 180 (supp. 1933); Ballantine, A Critical 
Survey of the Illinois Business Corporation Act, 1 Univ. Chi. L. Rev. 357, 368 (1934). 


SC, 10. 


* Op. Att’y Gen’l Ill. No. 672, August 9, 1934, reprinted in Illinois Business Corporation 
Act Annotated 65-67 (supp. 1936). 


7 Illinois Business Corporation Act Annotated 9 (supp. 1936). 
* Pp. 109, 157-58. 
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poration of par value shares issued for overvalued property permits their resale for any 
price without violation of the rule against original issues at less than par.? Such criti- 
cisms, however, would be of little importance; the book is a real contribution, making 
available to the lawyer a lucid explanation of accounting principles and to the account- 
ant a sound discussion of statutory rules. To teachers and students of both law and ac- 


counting it will prove invaluable. 
WILBER G. Katz* 
* Professor of Law, University of Chicago Law School. 


oP. 33. 





BOOK NOTES 


DrieLomatic History OF THE UNITED States, A. By Samuel F. Bemis, New York: 
Henry Holt & Co., 1936. Pp. 809. $5.00. 


Mr. Bemis’ work raises academic questions of his interpretation of past events and 
questions regarding the wisdom of his political doctrine for the future. In isolationism 
he sees the great working Konstant in the conduct of our past foreign affairs, and he 
would urge our use of the Konstant in seeking a formula for such future relations. 
Where the author shifts in function from bard to prophet he must submit himself to 
the heckling of the market place. It is inevitable that there will be heckling, for Mr. 
Bemis’ judgments, being political and not historical in nature, allow for contrary con- 
clusions as additional facts are collected or as deficiencies in reasoning are rectified. 
Equally eminent scholars view the same set of facts and arrive at categorically opposed 
political doctrines. Professor Bemis emerges with the political formula of isolationism; 
others emerge with the formula of collective security. 

Now Mr. Bemis is a good man and hates violence and imperialism. He is writing 
at a critical time. Faced with the prospect of a European war, he addresses himself to 
the problem of preventing America from repeating its ‘‘strange interlude”’ of the last 
World War. The facts of American history give him his answer. From the creation of 
the nation until 1898 we made few serious mistakes in diplomacy because we pursued 
a continental policy. When we attempted to take our place as a world power, our 
mental faculties failed us. Since we are likely to get “‘skunked’’ if we try to play ball 
with the Europeans who all live on the wrong side of the tracks, we should confine our 
activities to our own back yard. Here, given the assumption of violence as a means of 
achieving the catharsis for political impasses, we have a good chance of enforcing our 
political claims. 

In the present state of world affairs it is highly questionable whether we could live 
in a hermetically sealed international vacuum even if we wanted to. The United States 
has interests which extend beyond the effective range of its political and military sanc- 
tions. To protect these interests it must combine with other powers who are within 
the range of effective military sanctions. Despite the recent neutrality legislation it is 
doubtful that we would abandon these interests in time of a European war. The only 
way America can keep out of war (unless we are educated to, and willing to accept the 
price of peace) is to prevent a European war from arising. 

Mr. Bemis pays precious little attention to the danger in which the democratic 
principle of government would be placed if Europe fell under fascist hegemony. The 
cry of save the world for democracy may have been a wolf! wolf! affair in 1917, but 
it would be unfortunate if the sins of the fathers blind the children to the real problems 
they must face today. It would be more consonant with the genius of the American 
people to protect their interests, not by isolationism, but by entering into regional pacts 
with other nations whose concerted action would preserve peace in the world until the 
just grievances of the unsatiated and unsatiable nations are peacefully worked out. 
This Mr. Bemis will not grant. 
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Mk. Turt’s Case Boox. By Arthur Train. New York: Charles Scribner’s Sons, 1936. 

Pp. xii, 669. $4.00. 

By cleverly presenting his reader with an oblique view of the blind goddess, Mr. 
Train manages an amusing and sympathetic study of the slightly questionable ac- 
tivities of America’s favorite lawyer, Mr. Ephraim Tutt. Mr. Tutt plays the role of 
an independent arbiter of social justice. Whenever the legal consequences of his client’s 
acts conflict with his decision in the case, he proceeds to relieve his client of these con- 
sequences. Since, in attaining his ends, Mr. Tutt is necessarily hampered by the exist- 
ing mechanisms, he is often forced to make some unusual uses of these devices. In 
twenty-six “cases’’ reported, Mr. Tutt reveals an extensive knowledge of obsolete laws 
and an intensive insight into the foibles of jurors. These, combined with a fortuitously 
stupid prosecutor or judge, invariably permit him to succeed in releasing the victim 
enmeshed in the toils of society. 

Mr. Tutt’s great popularity, derived from the reading public’s natural sympathy 
for the underdog, arose during years in which these stories were published singly in a 
popular periodical. The compilation into a ‘“casebook”’ renders more obvious the de- 
tails of the author’s technique and lessens the force of its application. The obliquity 
of his picture of legal justice is most often accomplished by a careful handling of “‘hu- 
man interest’’ elements. Mr. Train’s other device, used in cases in which it is otherwise 
rather difficult to arouse sympathy for Mr. Tutt’s client, consists of presenting the 
public prosecutor and judge as “hunting in the same leash after the same game.’’ This 
is objectionable from a practical viewpoint. The consistent portrayal of a law enforce- 
ment officer as a bloodhound, a fascist, and a bully must inevitably have a widespread 
influence upon the attitudes of future juries and laymen as a whole, particularly when 
the medium is as seemingly innocuous as a semi-serious, apparently humorous story. 


Emphasis upon extra-legal protection against unavoidable travesties of justice is com- 
mendable; but it is both unnecessary and undesirable that the need for this protection 
should be made to depend upon a prejudice created against a public officer. 
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ANNUAL INDEX TO LEGAL PERIODICALS (1935-1936). New York: Current Legal 
Thought, 1936. Pp. 124. $3.00. 

CasES ON CREDIT TRANSACTIONS. Second Edition. By Wesley A. Sturges. St. Paul: 
West Publishing Co., 1936. Pp. 1066. $6.50. 

CASES ON TRADE REGULATION. By S. Chesterfield Oppenheim. St. Paul: West Pub- 
lishing Co., 1936. Pp. 1480. $6.50. 

CASES ON TRIALS, JUDGMENTS AND APPEALS. By Thurman Arnold and Fleming James, 
Jr. St. Paul: West Publishing Co., 1936. Pp. 843. $5.50. 

CONTROLLING RETAILERS. By Ruth P. Mack. New York: Columbia University Press, 
1936. Pp. 539. $4.50. 

EXPANSIONISTS OF 1898. The Acquisition of Hawaii and the Spanish Islands. By Ju- 
lius W. Pratt. Baltimore: The Johns Hopkins Press, 1936. Pp. vii, 360. $3.00. 

FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF Law. By Eugene Ehrlich, translated 
by Walter L. Moll. Cambridge: Harvard University Press, 1936. Pp. xxxvi, 506. 
$5.00. 

GOVERNMENTAL REFORM IN Texas. By S. D. Myres, Jr. and J. Alton Burdine. Ar- 
nold Foundation Studies in Public Affairs. Dallas: Southern Methodist University 
Press, 1936. Pp. 49. Paper bound. 

INDIANA Poor Law, THE. By Alice Shaffer, Mary Wisor Keefer and Sophonisba P. 
Breckenridge. Chicago: University of Chicago Press, 1936. Pp. viii, 374. $3.00. 
Justice OLIVER WENDELL Hotmes—His Book Notices and Uncollected Letters and 
Papers. By Harry C. Shriver. New York: Central Book Co., 1936. Pp. xiii, 245. 
MICHIGAN Poor Law, THE. By Isabel C. Bruce, Edith Eickhoff and Sophonisba P. 

Breckenridge. Chicago: University of Chicago Press, 1936. Pp. x, 287. $2.50. 

NATIONAL TAXATION OF STATE INSTRUMENTALITIES. By Alden L. Powell. Urbana, 
Ill.: University of Illinois Press, 1936. Pp. 148. Paper cover. $2.00. 

OPINIONS OF THE CORPORATION COUNSEL, CITY OF CHICAGO 1929-1935. Edited by 
Barnet Hodes. Chicago: City of Chicago, 1936. Pp. 942. 

RESTATEMENT OF THE LAW OF Property. St. Paul: American Law Institute, 1936. 
Two volumes. Pp. xiv, 1034, app. 79. 

ROLE OF THE BAR IN ELECTING THE BENCH IN CHICAGO, THE. By Edward M. Martin. 
Chicago: University of Chicago Press, 1936. Pp. 375. $5.00. 

THREE CENTURIES OF Poor LAw ADMINISTRATION. A Study of Legislation in Rhode 
Island. By Margaret Creech. Chicago: University of Chicago Press, 1936. Pp. xx, 
325. $3.00. 

TRADE-MARK PROTECTION AND UNFAIR TRADING. By Walter J. Derenberg. Albany, 
N.Y.: Matthew Bender & Co., 1936. Pp. xiii, 1075. $20.00. 

Zontnc. By Edward M. Bassett. New York: Russell Sage Foundation, 1936. Pp. 
220. $3.00. 
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